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AGENDA

COUNCIL ON COURT PROCEDURES
9:30 a.m., Saturday, December 2, 1978
Judge Dale's Courtroom
Multnomah County Courthouse

Portland, Oregon

Rule 42 - Interrogatories.
Real party in interest and dismissal rule.

Other amendments and changes to proposed final draft of
November 24, 1978.

Approval of final draft of rules.
Consideration of ORS sections superseded.

Consideration of miscellaneous amendments to ORS sec-
tions relating to process and other rules.

Submission of final product to legislature.

Approval of minutes of meetings held 8/25/78, 10/28/78,
11/3/78

New business.



COUNCIL ON COURT PROCEDURES
Minutes of Meeting Held December 2, 1978
Judge Dale's Courtroom
Multnomah County Courthouse

Portland, Oregon

Present:

Absent:

Darst Atherly

E. Richard Bodyfelt
Sidney A. Brockley
John M. Copenhaver

William H. Dale, Jr.

Carl Burnham, Jr.
Wendell E. Gronso
Lee Johnson

Garr M. King

Anthony L. Casciato
Ross G. Davis
James 0. Garrett

Laird Kirkpatrick
Harriet Meadow Krauss
Berkeley Lent

Donald W. McEwen
James B. O'Hanlon
Charles P.A. Paulson
Randolph Slocum
William L. Jackson

Val D. Sloper
Wendell H. Tompkins
William W. Wells

Chairman Don McEwen convened the meeting at 9:30 a.m. The Chair-

who wished to address the Council.

subjects listed in that section.

) man announced that public statements would be received from anyone present

Letters from Stanton F. Long, John C. Sihler, Robert G. Ringo,
and Thomas E. Cooney were distributed to the Council.

Arthur Johnson, Eugene, suggested that the Council not adopt any
rule allowing interrogatories, and if the Council did retain Rule 42,
Section 42 B. should clearly indicate that discovery was limited to the

He also stated that Rule 44 D., relating

to reports of examining physicians, should be redrafted to provide more
flexibility in the manner of obtaining information from examining physicians.
He stated that Rule 59 B., relating to instructions, was awkwardly worded

in referring to the judge instructing the jury on matters which the judge
"thought" were necessary.

William Wiswall, Eugene, spoke and said that he recommended no
rule allowing interrogatories be promulgated by the Council.

Burl Green, Portland, spoke and stated that he opposed interroga-
tories, but said that if Rule 42 were to be retained, the reference in
Rule 42 B. to pre-existing mental condition should be removed. He also
asked that the revised version of Rule 36 B.(4) relating to identification
of expert witnesses incorporate an exception for medical malpractice cases.
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He also stated that he recommended that consolidation in Rule 53 be limited
to "upon motion of a party". Mr. Green was asked if he opposed any tenta-
tive rule other than those mentioned. He stated that to the extent he was
knowledgeable about the proposed final draft, these were the primary objec-
tions.

Robert Ringo, Corvallis, spoke and stated that he agreed with the
statements of Mr. Green relating to Rule 36 B.(4) and that he agreed with
Mr. Johnson's comments relating to examining physicians' reports. He also
stated that he was opposed to any interrogatories and said that written
instructions should be mandatory if requested by the parties in every case.

David Landis, Portland, spoke and stated he was opposed to inter-

rogatories in any form and that, for all controversial matters, the Council
should defer action during this biennium.

RULE 42. INTERROGATORIES.

- Carl Burnham moved, seconded by Charles Paulson, to delete Rule 42
from the rules. The motion passed with Laird Kirkpatrick, Judge Copenhaver,
Judge Johnson, Harriet Krauss, and Don McEwen opposing the motion. Several
members of the Council stated that they were voting in favor of the motionm,
not because they opposed the interrogatory rule, but because of the volume

of comment received. They felt that because the subject was controversial, it

would be better to defer action on interrogatories during this biennium to
allow the legislature to concentrate on the balance of the ORCP.

RULES 21 AND 26. REAL PARTY TN INTEREST.

Dick Bodyfelt moved, seconded by James O'Hanlon, that the defense
of an action not being prosecuted in the name of a real party in interest
be inserted as a listeddefense (7) in Rule 21 A., with conforming changes
in the balance of Rule 21 as set out in the memorandum of November 26, 1978,
furnished to the Council.

RULE 36 B.(4). EXPERT WITNESSES.

Judge Dale moved, seconded by Charles Paulson, that Rule 36 B. (4)
be eliminated in its entirety. The motion failed, with Charles Paulson,
Judge Dale, Randolph Slocum, and Wendell Gromnso voting in favor of the
motion. Randolph Slocum made a motion, seconded by Charles Paulson, to
include an exception in Rule 36 B.(4) for cases of professional negligence.
The motion failed, with Charles Paulson, Wendell Gronso, Laird Kirkpatrick,
Randolph Slocum, and Judge Dale voting in favor of the ‘motionmn.
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RULE 53. CONSOLIDATTON.

Darst Atherly made a motion to insert the words "upon motion of
any party" in section 53 A. It was seconded by Garr King. The motion
passed with Judge Dale, Judge Copenhaver, Judge Johnson, and Charles Paulson
opposing the motiom.

RULE 59. INSTRUCTIONS.

Judge Dale moved to delete "which it thinks" after '"law" in the
first sentence of Rule 59 B. The motion was seconded by Charles Paulson.
The motion passed unanimously. '

ORS 16.470. ACCOUNT STATED.

The Executive Director asked the Council whether they wanted to
incorporate the provisions of ORS 16.470 relating to an account stated in
the rules because of the elimination of the interrogatory rule. After dis-
cussion, Judge Dale moved, seconded by Judge Copenhaver, that ORS 16.470
remain as a rule in the form of an ORS section and that the Council study
whether it should be incorporated into the ORCP in the next biennium.

RULE 36 B.(4). EXPERT WITNESSES.

Laird Kirkpatrick moved, seconded by Randolph Slocum, that the
language of the last sentence of Rule 36 B.(4)(a) as set out in the Septem~
ber 15 tenative draft, relating to a 30-day limit on response to requests
for names of experts, be incorporated into the final draft of Rule 36 B.(4).
The motion passed with Charles Paulson, Lee Johnson, Judge Jackson, and
Sidney Brockley voting against the motion.

RULE 46. DISCOVERY ACTIONS.

Dick Bodyfelt moved to amend Rule 46 D. by specifically adding
a request for names of experts under Rule 36 B.(4) and a request for
doctors' reports under Rule 44 B. and C. as matters subject to a court order
to compel discovery. The motion was seconded by Garr King. The motion -
passed with Judge Dale and Randolph Slocum voting against the motiomn.

RULE 7. SUMMONS.

The Executive Director called the Council's attention to the
letter from Mr. David Hatton of Oregon Legal Services Corporation, St. Helens,
relating to publication of summons for indigent petitioners in dissolution
proceedings. He suggested that the provision of Rule 7 D.(5)(a) which
allowed a judge to order mailing instead of publication partially solved
this, but further suggested that the provision also say "or any other manner
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reasonably calculated to apprise the defendant of the existence and pendency
of the action." Darst Atherly moved that Rule 7 D.(5)(a) be amended in
accordance with the suggestion. The motion was seconded by Mike King and

it passed unanimously. It was suggested that the Executive Director make
appropriate modifications in the comments to Rule 7 D.(5)(a).

RULE 44 E. HOSPITAL RECORDS.

The Executive Director also pointed out that there was no statute
equivalent to the last sentence of Rule 44 E. as set forth in the tentative
draft and that he therefore understood the Council's position to be that
the sentence should be eliminated and no statutory equivalent be recommended
to the legislature. The Council agreed.

RULE 22 A. COUNTERCLAIMS.

Don McEwen moved, seconded by Darst Atherly, to eliminate the
words "legal and equitable" from Rule 22 A. The motion failed with Don
McEwen, Randolph Slocum, Darst Atherly, and Lee Johnson voting in favor of
it. It was suggested no changes be made in Rule 22 pending more careful
consideration of the entire rule during the next biennium and that Bob
Lacy's suggestions relating to Rule 22, set out in the memorandum of Decem-
ber 1, 1978, be deferred until that time. .

RULE 9. SERVICE OF PAPERS.

_ Laird Kirkpatrick moved, seconded by Wendell Gronso, to add the
word 'request" to Line 6 of Rule 9 A.  The motion passed with Judge
Copenhaver opposing the motion.

RULE 46. DISCOVERY SANCTIONS.

It was suggested that because of the elimination of Rule 42, some
language changes were necessary in Rule 46. The Executive Director indica-
ted that changes would be made.

RULE 7 - SUMMONS; RULE 59 -~ PEREMPTORY CHALLENGES.

Dick Bodyfelt raised a question as to whether the words "apparently in
charge" in Rule 7 D.(2)(c) were as specific as they should be. No change
was suggested. He also asked whether the language of Rule 59 D.(2) relating
to consolidation could be misunderstood, but no change in the draft was
suggested.

RULE 23 D. WAIVER OF OBJECTIONS TO PLEADING..

Dick Bodyfelt moved, seconded by James O'Hanlon, that Rule 23 D.
be amended by the addition of a provision that a party who has asserted an
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objection to a pleading did not waive the objection by failing to reassert
the same objection to an amended pleading filed by an opponent. The
motion passed with Sidney Brockley opposing it.

RULE 59. INSTRUCTIONS.

Laird Kirkpatrick moved that Rule 59 B. be amended to provide that
instructions be given in writing if requested by the parties, as is presently
provided by the ORS section. The motion was not seconded.

Darst Atherly moved, seconded by Wendell Gronso, that the Rules
of Civil Procedure in the proposed final draft, dated November 24, 1978,
as modified, together with conforming amendments to rules remaining in
ORS sections and the proposed ORS sections superseded, be promulgated by
the Council and submitted to the legislature before the commencement of the
legislative session. The motion passed unanimously.

Darst Atherly moved, seconded by Mike King, that the Executive
Director be instructed to send copies of the Council's tentative drafts
of Rules 42 and 36 B.(4) to the Oregon State Bar, the American Trial
Lawyers Association, the Judicial Conference, and the Oregon Association
of Defense Counsel, with the explanation that these rules had been withheld
by the Council to allow further consideration during the next biennium and
stressing that the Council would appreciate astatement of the position of
these organizations on these rules. The motion passed unanimously.

The Council then discussed the proposed plan to have legislative
counsel draft the necessary bills for submission to the legislature as
set out in the letter from the Executive Director to Mr. Robert Lundy dated
November 30, 1978, copies of which were furnished to the Council. The Coun-
cil agreed that the procedure outlined in the letter should be followed.

A motion was made by Donald McEwen, seconded by Mike King, that
three members of the Council be appointed by the Chairman with authority
to approve amendments to rules remaining in ORS sections which would be sub~
mitted by the Council to the legislature, and to approve any further
language changes required in the preparation of the rules to be submitted
to the legislature.

Don McEwen moved, seconded by Wendell Gronso, to approve the
minutes of the Council meetings held August 25, 1978, October 21, 1978,
November 3, 1978, and November 18, 1978. The motion passed unanimously.
The meeting was adjourned at 12:55 p.m.
Respectfully submitted,

Fredric R. Merrill
FRM:gh Executive Director
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APPENDIX A.

RULE 57

JURORS

A. Challenging compliance with selection

procedures.

A. (1) Motion. Within 7 days after the moving
party discovered or by the exercise of diiigence
could have discovered the grounds therefor, and in
any event before the jury is swornm to try the case,

a party may move to stay the proceedings or for other
appropriate relief, on the ground of substantial
failure to comply with ORS 10.010 to 10.490 in selec-
ting the jury.

A.(2) Stay of proceedings. Upon motion filed

under subsection (1) of this section containing a
sworn statement of facts which, if true, would consti-
tute a substantial failure to comply with ORS 10.010
to 10.490, the moving party is entitled to present in
support of the motion the testimony of the clerk or
court administrator any relevant records and papers
not public or otherwise available used by the clerk

or courﬁ administrator, and any other relevant evi-
dence. If the court determines that in selecting the

jury there has been a substantial failure to comply
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with ORS 10.010 to 10.490, the court shall stay
the proceedings pending the selection of the jury
in conformity with ORS 10.010 to 10.490, or grant
other appropriate relief.

A.(3) Exclusive means of challenge. The

procedures prescribed by this section are the
exclusive means by which a party in a civil case
may challenge a jury on the ground that the jury
was not selected in conformity with ORS 10.010 to
10.490.

B. Jury; how drawn. When the action is

called for trial the clerk shall draw from the
trial jury box of the court, one by one, the bal-
lots containing the names of the jurors until the
jury is completed or the ballots are exhausted. If
the ballots become exhauéted before the jury is
complete, the sheriff, under the direction of the
court, shall‘summon from the bystanders, or the
body of the county, so many qualified persons as
may be necessary to complete the jury. Whenever
the shefiff shall summon more than one person at a
time from the bystanders or the body of the county,
the sheriff shall return a list of the persons so

summoned to the clerk. The clerk shall write the
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names of such persons upon separate ballots, and
deposit the same in the trial jury box, and then
draw such ballots therefrom, as in the case of the
panel of trial jurors for the term.

C. Examination of jurors. The full number

of jurors having been called shall thereupon be
examined as to their qualifications. The court may
examine the prospective jurors to the extent it
deems appropriate, and shall permit the parties or
their attorneys to ask reasonable questions.

D. Challenges.

D.(1l) Challenges for cause; grounds. Chal-

lenges for cause may be taken on any one or more of
the following grounds:

D.(1)(a) The want of any qualifications pre-
scribed by ORS 10.030 for a person competent to act
as a juror of improper summons under ORS 10.030 (3).

D.(1)(b) The existence of a mental or physi-
cal defect which satisfies the court tha the chal-
lenged person is incapable of performing the duties
of a juror in the particular action without prejudice
to the substantial rights of the challenging party.

D.(1l)c) Consanguinity or affinity within

the fourth degree to any party.
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D.(1)(d) Standing in the relation of
guardian and ward, attorney and client, physician
and patient, master and servant, landlord and ten-
ant, or debtor and creditor, to the adverse party;
or being a member of the family of, or a partner
in business with, or in the employment for wages of,
the adverse party; or being surety in the action
called for trial, or otherwise, for the adverse
party.

D.(1)(e) Having served as a juror on a previ-
ous trial in the same action or proceeding, or in
another action or proceeding between the same par-
ties for the same cause of action, upon substantially
the same facts or transaction.

D. (1) (f) Interest on the part of the juror in
the action, orthe principal question involved therein,
except such juror's interest as a member of or citi-
zen or taxpayer of a county or incorporated city.

D.(2) Challenges for cause; trial. Challenges

for cause may be tried by the court. The juror chal-
lenged and any other person may be examined as a
witness on trial of the challenge.

D.(3) Peremptory challenges; number. A per-

emptory challenge is an objection to a juror for which

no reason need be given, but upon which the court shall
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excludé such juror. Either party shall be en-
titled to three peremptory challenges, and no
more. Where there are multiple parties plaintiff
or defendant in the case, or where cases have been
consolidated for trial, the parties plaintiff or
defendant must join in the challenge and are limi-
ted to a total of three peremptory challenges.

D.(4) Conduct of peremptory challenges.

- After the full number of jurors have been passed

for cause, peremptory challenges shall be conduc-
ted as follows: The plaintiff may challenge one
and then the defendant may challenge one, and so
alternating until the peremptory challenges shall
be exhausted. After each challenge, the panel
shall be filled and the additional juror passed
for cause before another peremptory challenge
shall be exercised, and neither party is required
to exercise a peremptory challenge unless the full
number of jurors are in the jury box at the time.
The refusal to challenge by either party in the
said order of alternation shall not defeat the
adverse party of hié full number of challenges,
and such refusal by a party to exercise his chal-

lenge in proper turn shall conclude that party as

-5-
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to the jurors once accepted by that party,

and if his right of peremptory challenge be

not exhausted, that party's further challenges
shall be confined, in that party's proper turn,
to such additional jurors as may be called. The
court may, for good cause shown, permit a chal-
lenge to be taken to any juror before the jury

is completed and sworn, notwithstanding the juror
challenged may have been theretofore accepted,
may increase the number of peremptory challenges
and may allocate peremptory challenges allowed to
one side between or among parties on one side.

E. ©Oath of jury. As soon as the number of

the jury has been completed, an oath or affirma-
tion shall be administered to the jurors, in
substance that they and each of them will well
and truly try the matter in issue between the
plaintiff and defendant, and & true verdict give
according to the law and evidence as given them
on the trial.

F. Alternate jurors. The court may dir-

ect that not more than six jurors in addition to
the regular jury be called and impanelled to sit

as alternate jurors. Altermate jurors in the

—6—
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order in which they are called shall replace
jurors who, prior to the time the jury retired to

consider its verdict, become or are found to be

unable or disqualif;ed to perform their duties.

Alternate jurors shall be drawn in the same manner,
shall have the same qualifications, shall be sub-
ject to the same examination and challenges, shall
take the same oath, and shall have the same functions,
powers, facilities, and privileges as the regular
jurors. An alternate juror who does not replace a
regular juror shall be discharged as the jury retires
to consider its verdict. Each side is entitled to

one peremptory challenge in addition to those other-
wise allowed by law if one or two alternate jurors are
to be impanelled, two peremptory chalienges if three
or four alternate jurors are to be impanelled, and
three peremptory challenges if five or six altermnate
jurors are to be impanelled. The additional peremptory
challenges may be used against an alternate juror
only, and the other peremptory challenges allowed by

law shall not be used against an alternate juror.
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PROPOSED OREGON RULES OF CIVIL PROCEDURE

FINAL DRAFT

NOVEMBER 24, 1978

(For consideration at meetingv to be held December 2, 1978)
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INTRODUCTION

By virtue of CRS 1.745, all provisions of law melating to
pleading, practice and procedure in all oivil proceedings in
courts of this state are deemed to be rules of court. As such,
they remmin in effect wnitil they are superseded, mdified or re-
pealed by- rules promulgated by the Council an Court Procedures
which have been submitted to the legislatire and mot amended,
repealed or suwpplemented by statute. |

It has been the pu'rpos’e of the Comcil m Cour:t Procedires
to mdertake a systematic review of the gemeral rules of pleading
ad practice, primarily oontained in (RS Chapters 1l through 45,
ad o geeesslly replace the existing sections with comprshensive,
integrated and logically arranged rules. During this biermium,
the Council has concentrated won the areas of process and per-
sanal jurisdiction, pleading, discovery, joinder and trial prac-
tee. The Oregon Rules of Civil Procedure, mmbered 1 thyough 6,
which follow, would either entirely or substantially replace
mules which mow appear in ORS Chapters 11, 13, 15, 16, 17 and in
portions of ORS Chapters 14, 18, 41, and 45. The (RS sections
superseded are given following each rule. It is enticipated that
these rules would be published as a separate "'Oregon Rules of
Civil Procedare'' section of the Oregon Revised Statutes and that
in futire years cther substantial portions of CRS Chapters 1l
through 45 would be replaced by addiricmal Oregen Rules of Civil

Procedire. Because the authority of the Coumncil is limited to
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procedurzl rules in cvil proceedings, mot including rules of evi- -
dence or appellate pfocechr:e, some por—ions of existing statutes in
@®S Chapters 11 through 45 will remain as statutes.

The rules which follow are wmique Oregon Rules of Civil Pro-
cedire. The Comncil sought to promilgate the best mules which
could be developed for practice in Oregom courts. Existing (RS sec-

tions are heavily relied won, with an attempt to clarify the

language of those sections where mecessary and to arrange the provi
sions in a logical and wseful séquence for guidance of litigants,
attormeys, and judges. Where the existing procediral rules were
inadequate, the Council has ot hesitared o incorrorate procech:ré.l
rules from other states and the Federzl Rules | of Civil Procedure or
to dewvelop entirely new rules.

The comment which Dllows mpst rules was prepa:»:ed by Council
staff, It representsstaff interpretation of the rules and the intenr
of the Couneil, and is ot officially adopted by the Coumneil.

For reference, subdivisions of rules are called sections and
indicated by capital letters, e.g., A.; subdivisions of sections are
called subsections and indicated by Arasbic mmerals in parsnthesis,
e.g., (1); subdivisions of subsections are cazlled paragraphs and in-
dicated by lower case letters in parenthesis, e.g., (a); end subdi-
visions o.f paragrapns are called subparagraphs and indicated by lower

czse Romsn numerals in parenthesis, e.g., (v).



RULE 1
SCOPE: CONSTRUCTION; APPLICATION; CITATION

A. Scope. These rules govern procedure and practice
in all circuit and distfict courts of this state, except in the
small claims department of district courts, for all civil actions
and special procéedings whether cognizable as cases at law, in
equity, or of statutory origin except where a different procedure
is specified by statute or rule. These rules shail also govern
practice and procedure in all civil actions and special proceed-
ings, whether cognizable as cases at law, in equity, or of
statutory origin, for the small claims department of district
courts and for all other courts of this state to the extent they
are made applicable to such courts by rule or statute. Reference
in these rules to actions shall include all civil actions and
special proceedings whether cognizable as cases at law, in ecuity,
or of statutory origin.

B. Construction. These rules shall be construed to

secure the just, speedy, and inexpensive determination of every
action. |

C. Application. These rules, and amendments thereto,
shall apply to all actions pending at the time of or filed after
their effective date.

D. Citation. These rules may be referred to as ORCP

and may be cited, for example, by citation of Rule 7, section D.,
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subsection (3), paragraph (a), subparagraph (i), as ORCP 7 D.
(3)(a)(1).
COMMENT

For district courts, see: ORS 46.100 and 46.110. For
Jjustice courts, see: ORS 52.010 and 52.020. For tax court,

see ORS 305.425(3). For effective date of rules, see:
ORS 1.735. The Council will recommend January 1, 1980, as the

effective date for these rules.
RULE 2
ONE FORM OF ACTION
There shall be one form of action known as a civil
action. A1l procedural distinctions between actions at law and
suits in equity are hereby abolished, except for those distinc-
tions specifically provided for by these rules, by statute, or

by the Constitution of this state.

COMMENT

For right to jury trial, see: ORCP 50.

This rule abolishes the last vestiges of procedural
difference based upon a case being historically legal or
equitable. Right to jury trial is not affected as it is a
constitutional right. Different procedures are, of course,
followed in cases tried to a jury and to a court. In the rules,
where a "law - equity" or an "action - suit" distinction was
used to specify procedures appropriate to a jury trial or non-
jury trial, this has been changed to a direct reference to
cases tried to a court or a jury. Terminology, such as
"actions and suits" and "judgments and decrees" has been
eliminated.
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RULE 3
COMMENCEMENT OF ACTION
Other than for purposes of statutes of limitations, an
action shall be commenced by filing a complaint with the clerk

of the court.

COMMENT

This is based on the existing rule in the first sentence of
ORS 15.020.

For commencement of an action and statutes of limitations,
see ORS 12.020.
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RILE &4
PERS(NAL JURISDICTION
A court of this state having jurisdiction of the subject
matter has jurisdiction over a’;;ag served in an action er
moceeding pursuant to Rule 7 wnder any of the following circum-

stances:

A. Local presence or status. In any action.or-proeeeding

whether arising within or without this state, against a defendant -

-who when the action or-proeseding.is commenced:

A.(1) Is a natural person present within this state when
se:ved; or

A.(2) Is a natural person domiciled within this state; or

A.(3) 1Is a corporation created by or under the laws of
this state; or -

A.(4) 1Is engaged in substantial and ot isolated activities
within this state, whether such activities are wholly interstate,
:intrast‘ate, or otherwise; or

' expressi

A.(5) Has specxﬁ::eal—i; consented to the exercise of personal
Jurisdiction over such defendant. _

B. Special jurisdiction statutes. In any action ce-pro-

cr ruvies

ceeding which may be brought under statutes /of this state that

specifically confer grounds for personal jurisdiction over the
defendant.
C. Local act or omission. In any action ex=-proceeding

claiming injury to person or property within or without this state

arising out of an act or cmission within this state by the defendant.
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D. Local injury; foreign act. In any action espxocead-

g claiming injury to person or property within this state
arising out of an act or omission outside this state by the
defendant, provided in addition that at the time of the injury,
either:

D.(1) Solicitation or service activities were carried on
within this state by or an behalf of the defendant; or

D.(2) Products, uaterialsror things distributed, proc-
essed, serviced,{)r manufactured by the defendant were used or
consumed within this state in the ordinary course of trade.

E. Local services, goods or contracts. In any action or

proceeding which:

E.(1) Arises out of a promise, made anywhere to the
plaintiff or to some third party for the plaintiff's benefit, by
the defendant to perfomm services within this state;/- to p?’
for services to be performed in this state by the plaintiff,or to
guarantee payment for such services; or

E.(2) Arises out of services actually performed for the
plaintiff by the defendant within this stat(e:wo)r sexvices actually
perfomed for the defendant by the plaintiff within this state,if
such performance within this state was authorized or ratified by
the defendant or payment for such services was guaranteed by the
defendant; or /

E.(3) Arises out of a promise,made anywhere to the plain-
tiff or to some third party for the plaintiff's benefit, by the

Send
defendant to deliver or receive within this state or to skip
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from this state geoods, documents of title, or othez‘; things of value
or to guarantee dayment for such goods, documents,or things; or

E.(4) Relates to goods, documents of title, or other things
s-enl

of value shéeped from this state by the plaintiff to the defendant
a the defendant's order or direction or i-sa;pte-& to a third per-
son when payment for such gpods, docv.m'lts,yor_d‘zings was guaran-
teed by defendant; or )

E.(5) Relates to goods, documents of -t:i_.tle, or other
things of value actually received by the plafntiff in this state
from the defendant without regard to where delivery to carrier
‘occurred. |

F. Local property. In anvy action ex—preeesding which

arises out of the ownership, use, or possession of real property

situ—ated in this state or the Vov;‘zership, use, or possession of
other tangible property, assets, or things of value which were

v
within this state at the time of such ownership, use, or possession;

including, but not limited to, actions to recover a deficiency
v .
judgment wpon any mortgage, or-Erust—dead-rete—-or conditional sale
v
contract,or other security agreement relating to such property,
executed by the defendant or predecessor to whose obligation the
defendant has succeeded.

G. Director or officer of a domestic corporation. In any

action cu-pocseding against a defendant who is or was an officer
or director of a domestic corporation vhere the action arises out
of the defendant's comduct as such officer or director or out of

the activities of such corporation while the defendant held office

. ~-8.
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as a director or officer.

H., Taxes or assessments. In any action or pwseeedimg fOor

the collection of taxes or assessnents levied, assessed or other- ‘
wise imposed by a taxing authority of this state.
I. Insurance or inswrers. In any action ce-proecedins

which arises ocut of a promise made anyvhere to the plaintiff or
some third party by the defendant to inswre any persom, pmnert:y
or risk and in addition either: Y @

I.(1) The person, property,or risk/was located in this
state at the time of the promise; or |

I.(2) The person, property,,/or risk insured was located
within this state when the event ocut of which the cause of action
is claimed to arise occurred; or

I.(3) The event out of which the cause of action is
claimed to arise occurred within this state, regardless of where
the person, property or risk insured was located.

J. Securities. In any action cumgweesedimc arising wmnder
the Oregon Securities Law, including an action ss-pwedeedig
brought by the Corporation Commissicrer, against:

J.(1) An applicant for registration or registrant, and

any person who offers or sells a security in this State, directly

- or indirectly, wmless the security or the sale is exempt from

ORS 59.055; or

| J.(2) Any person, a resident or nonresident of this state,
who has engaged in conduct prohibited or made actionable under the
Oregon Securities Law,



K. Certain marital and domestic relations actions.

K.(1) In any action to determine a question of status insti-
tuted wnder RS Chapter 106 or 107 when the plaintiff is a resident
of or domiciled in this state; or

K.(2) In aiy action to enforce personal obligations arising
wnder (RS Chapter 106 or 107, if the parties to a marriage have
concurrently meintained the same or separate residences or domiciles
within this state for a period of six u:;ntﬁs, motwithstanding de-
parture from this state and acquisition of a residence or domicile
in another state or country before filing of such action; butci:fw ’
if an action to enforce personal dcbligations arising wnder (RS Chap-
ter 106 or 107 is rot commenced within cneyear following the date
which the party who left the state acquired a residence or domicile
in another state or country, mo jurisdiction is conferred by this
subsection in any such action.

K.(3) In a filiation proceeding wmder (RS Chapter 109,
when the act or acts of sexual intercourse which resulted in the
birth of the child are alleged to have tzken place in this state

and the child resides in this state.
RetTrons
L. Other smisheconiacss Irsmractiomer-proccedine

Srer—bo—e i st iadant, ?étwithstanding a failure to satisfy
Chrough K. - Jn any action where

the requirement of sectioms B, f@—=. or this rule/aa—&mg—i&m

prosecution of the action against a defendant in this state is mot -

-10 -
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inconsistent with the Constitution of this state or the Consti-
tution of the United States.

M. Personal representative. In any action or proceeding

against a 'personai representative to enforce a claim againsﬁ the
deceased person represented where me or mwre of the grounds sta-
ted in section Bﬁrg‘i‘. would have fumished a basis for juris-
diction over the deceased had the deceased been living,amé-It is
mter.x_al wnder Hhies swbeeetten whether the action e paeeeMézag
had—baaa commenced during the lifetime of the deceased.

N. Joinder of claims in the same action. In any action
o pﬁeeeadiegnbroughtﬂm reliznce won jurisdictional grounds

raa

stated in sections B. &8 L., there carmot be joined in the same

action or proceeding sy other claim or cause against the defend-
vvle y or other rrle or stetule,
ant wmless grounds exist wmder this seessen OT personal juris-

diction over the defend_ant as to the claim or cause to be joined.

0. Defendant defined. For purposes of this rule and Rules

5 and 6, "defendant" includes any party subject to the jurisdic-

tion of the court.

COMMENT

This rule is des:.gned S0 4 (a)/l_n-corporate most provisions
for personal jurisdiction in one rule; (b) to extend the exer-
cise of jurisdiction over persons by Oregon courts to the permis-
sible limit under the United States and Oregon Constitutions; and
(c) to giv® a comprehensive and useful description of generally
accepted grounds for personal jurisdiction. The rule deals only
with amenablllty o jurisdiction. Methods of service of process
are found in ©FIF7. The basic form of the rule-was drawn from
Wisconsin Statutes § 301.05, modified to incorporate Oregon
statutes and case law.

-11-
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The Council recognizes that ultimately the permissible
exercise of personal jurisdiction will be defined by court
action interpreting constitutional limits. Where such 1imits
presently are not well defined, persons relying upon bases of
jurisdiction described specifically in the rule must always
recognize the possibility of future court action defining the
limits of personal jurisdiction. For example, where two non-
residents contracted outside the state under ORCP 4 E.(1) or
(2) and no action took place in the state, there is no control-
1ing case deciding that a mere promise to act in Oregon is a
sufficient minimum contact. As another example, future cases
might 1imit the territorial bases of jurisdiction in ORCP
4 A. if the trend of Shaffer v. Heitner, 433 U.S. 186 (1977)
continues. " The.intent of the Council was to extend personal
Jurisdiction to the extent permitted by the federal or state
constitutions and not foreclose an attempt to exercise personal

Jurisdiction merely because no rule or procedure of the state
authorized such jurisdiction.

4 A. This section includes the traditional territorial jur-
isdiction that creates general amenability to jurisdiction without
aty reference to the subjectfgatter og;the acticnéllIn sllggtlydgif-
ferent lan the grounds for jurisdiction are covered m
existing o%gzgi statutes., See O%S 14,010, 14.020 and 15.080(62.
Subsection A. (4) covers a situation where a defendant engages in such

' substantial activities in this state, that it would be subject to
jurisdiction in any action whether or not the action arose out of
actvities in the state. See Perkins v. Benguet Consolidated Mining
Co., 342 U,S. 437 (1952).

4 B. This section recognizes that some other statutes or
rules provide grounds for jurisdiction beyond this rule, including
the separate provision relating to child custody cases in ORS Chap-
ters 109 and 110. The rules do not provide for service of

process on state officials, but, for the time being, the Council has
not attempted to eliminate the separate statutes providing for
service of process on state officials. The Council intends to study
possible ways to integrate these bases of jurisdiction and service
methods with ORCP 4 and 7. See: 57.075, 57.485, 56.630, 57.700,
57.721, 57.822, 59.155, 61.086, 61.471, 69.450, 69.500, 69.520,
91.578, 91.611, 92.375, 345.060, 486.521, 509.910, 648.061, 650.070,
650.075, 673.695, 696.250, 697.640, 703.120, 722.102, 731.324,
731.370, 731.434, 744.055, 746.320, 746.330, 746.340, 746.350,
746.360, 746.370, 767.495. For jurisdiction in child custody
matters, see ORS 109.700 et seq. and 110.175.

Sections 4 C. through L. all require that the cause of
action arise out of a described contact with this state.

-1 -
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4 C. and D. These sections apply in all tort and contrac-
tual claims for injury when either the acts giving rise to the
injury occurred in Oregon or the injury took place in Oregon. The
limits of the application of section 4 D. are the generally accep-
ted limit of due process in this area. See: Hanson v. Denckla,
357 U.S. 235 (1958). These sections also eliminate any rmeed for a
separate Nonresident Motor Vehicle Act, ORS 15.190 and 15.200.

4 E. This section is designed to provide maximum flexi-
bility for minimum contacts arising in situations of contractual
activity and provision of goods and services. :

4 F. This is based on ORS 14.035 (1)(c). Cowerage is exten-

"~ ded to actions arising out of ocwnership, use or possessicn of per-

sonal property if the property was located in the state at the time
the action arose. No provision is made for quasi in rem jurisdic-

tHion. See Shaffer v. Heitner, A9Smistwbliddldll). SvPra.

4 G. The situation described is that covered in Shaffer v.
Beitner, supra.

4 H, This was the situation cowered in International Shoe Co.
v. Washington, 326 U.S. 310 (1945).

4 I. This is a expanded version of ORS 14.035 (1)(d).

4 J. This section inco.rporat:eé‘ the provisions of CRS 59.155.

Note, ORS.59.155 has not been superseded; and the method of service of
process described in that section may still be used.

4 K, Subsection K, (1) should be read in conjunction with
@®S ]..07.075. Subsection K, (2) is the same as CRS 14.035(2). Sub-
section K. (3) is mot covered by edsting statutes, but provides a
basis for jurisdiction in the situation inwolved in State ex rel
Poole v, Dorroh, 271 Or 410 (1975) and State ex rel McRema v,

“Bermett, 28 Or App. 155 (1977).

4 K. Swbsection K, (1) should be read in corj i i |
on K, ) Junction with
@®RS J..07.075. §ubsect1.on K.(2) is the same as GRS 14.035 2). Sub-
section K. .(3).1.s'mt': covered by existing statutes, but provides a
gi: for ngshdls%onor?lgie(lsigt;ati_on inwlved in State ex rel
v, Dorroh, 975) and Stat K
Eernett, 28 Or App. 155 (1977). 2oL iema v,

4 L. This section is designed to extend jurisdiction i
) jurisdictHon in an

case ot covered in the specific sections, within the limits of duZ
process, i - .. -SWaltl
Resaadusa, '

4 M, If a basis for jurisdiction over a de.cedent exi

_ _ sts uder

sectians 4 B, through L., this also provides a basis for jurisdic-
ton over the personal representative.

4 N. This is the equivalent of CRS 14.035 (4).

-}3 -
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such defendant is wumknown.

4 0. This makes clear that the rules for jur@sdjctjon.apply
to any party where the court is seeking to exercise jurisdiction of
such party, whatever formal designation is given to that party.

RULE 5
JURISDICTION IN REM
A court of this state having jurisdiction of thé subject
matter ﬁay exercise jurisdiction in rem o the grounds stated in
this section. A judgment in ren1§?y.affect the interests of a

defendant in the status, property, or thing acted upon cnly J'_fdar sTher
a_,p/ot&b/&

summons has been served won the defendant pursuant to Rule }%( rvie or
Statvle

Jurisdiction in rem may be invoked in any of the following cases:

A, When the subject of the action of-pxoeceeding is real or
personal property in this state and the defendant has or claims a
lien or interest, actual or contingent, tizeréin, or the relief de-
manded cansists wholly or partially in eXC1Udi2§i§he defendant from

: o

any interest or lien therein. This eubsection/éhall apply when any
| v~

B. When the action su-sweeeedimsg is to foreclose, redeem from, .

v

or satisfy a mortgage, claim,or lien won real property within this

stare.

e, With the comprehensive perscnal jurisdiction vided b
- @A%P4, this rule probably will not be Reeded in Eosngases. Ng pro-

vision is made for quasi in rem jurisdictioyg Shaffer v, Heitner,

433 U.S. 186 (1977).
based solely upon the seizure
of defendant’s property

By
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RULE 6

PERSONAL. JURISDICTIQH
WITHOUT SERVICE OF SUMMONS

A court of this state naving jurisdiction of the subject mat-
: Parry
ter may, without a summons having been served wpon a pesess, exer-
Ry
cise jurisdiction in an action cw-eweeeedsmg over a .pa*.-sz with

respect to any counterclaim asserted against that person in an
action cum-pseeasdims which the vt has commenced in this state .
and also over any ;:::—rxwho appears in the action cw=pesesedims =nd
waives the defense of lack of jurisdiction over the person, insuf-
ficiency of summns or process, or insufficiency of service of sum-
mons or process, as provided in Rule 21 G, Where jurisdiction is
exercised mnder Rule 5, a defendant may appear in an action owsswes
e ond defend on the merits, without being subject to personal
jurisdiction by virtue of this rule.
COMMENT

This describes the woluntary submi.séion to jurisdiction pres-

ently covered in ORS 14,010 and 14.020 by reference to jurisdiction
when a defendant "appears." The last sentence provides for a limi-

ted appearance by a defendant when the jurisdiction is in rem.
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RULE 7
SUMMONS

A. Plaintiff and defendant defined. For purposes of this

rule, "plaintiff" shall include any party issuing summons and
"defendant" shall include any party upon whom service of summons
is sought. .

B. Issuance. Any time after the action is commenced,
plaintiff or plaintiff's attorney may issue as many original sum-
monses as either may elect and deliver such summons to a person
authorized to serve summons under section;E. of this rule. A sum-
mons is issued when subscribed by plaintiff or a resident attorney
of this state.

C.(1) Contents. The summons shall contain:

C.(1)(a) Title. The title of the cause, specifying the
name of the court in which the complaint is filed and the names of
the parties to the action.

C.(1)(b) Direction to defendant. A direction to the

defendant requiring defendant to appear and defend within ;he time
required by subsection (2) of this section and a notification to
defendant that in case of failure to do so, the plaintiff will
apply to the court for the relief demanded in the complaint.

C.{(1)(c) Subscription; post office address. A subscrip-

tion by the plaintiff or by a resident attorney of this state, with
the addition of the post office address at which papers in the

action may be served by mail.

- 16



C.(2) Time for response. If the summons is served by any

other manner other than publication, the defendant shall appear
and defend within 30 days from the date of service. If the sum-
mons is served by publication pursuant to section D.(5) of this
rule, the defendant shall appear and defend within 30 days from a
date stated in the summons. The date so stated in the summons
shall be the date of the first publication.

C.(3) Notice to party served.

C.(3)(a) In general. A1l summonses other than a summons
to join a party pursuant to Rule 22 D. shall contain a notice
printed in a type size equal to at least 8-point type which may

be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY:

You must "appear" in this case or the other side will win
automatically. To "appear" you must file with the court a legal
paper called a "motion" or “answer." This paper must be given
to the court within 30 days along with the required filing fee.
It must be in proper form and héve proof of service on the plain-
tiff's attorney or, if the plaintiff does not have an attorney,
proof of service on the plaintiff.

If you have questions, you should see an attorney immediate-

ly.
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- C.(3)(b) Service on maker of contract for counterclaim.

A summons to join a party pursuant to Rule 22 D.(2) shall contain
a notice printed in type size equal to at least 8-point type which

may be substantially in the following form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.
You must “appear" to protect your rights in this matter.

To "appear" you must file with the court a legal paper called a
"motion" or “reply." This paper must be given to the court within
30 days along with the required filing fee. It must be in proper
form and have proof of service on the defendant's attorney or, if
the defendant does not have an attorney, proof of service on the
defendant.

If you have questions, you should see an attorney immediate-

ly.

C.(3)(c) Service on persons liable for attorney fees,

A summons to join a party pursuant to Rule 22 D.(3) shall contain
a notice printed in type size equal to at least 8-point type which

may be substantially in the foT]owing form:

NOTICE TO DEFENDANT:
READ THESE PAPERS
CAREFULLY.

You may be liable for attorney fees in this case. Should

Y



plaintiff in this case not prevail, a judgment for reasonable
attorney fees will be entered against you, as provided by the
agreement to which defendant alleges you are a party.

You must "appear" to protect your rights in this matier.
To "appear" you must file with the court a legal paper called
a "motion" or "reply." This paper must be given to the court
within 30 days along with the required filing fee. It must be
in proper form and have proof of service on the defendant's
attorney or, if the defendant does not have an attorney, proof
of service on the defendant.

If you have questions, you should see an attorney im-

mediately.

D. Manner of service.

D.(1) Notice required. Summons shall be served, either

within or without this state, in any manner reasonably calcula-
ted, under all the circumstances, to apprise the defendant of
the existence and pendency of the action and to afford a
reasonable opportunity to appear and defend. Summons may be
served in a manner specified in this rule or by any other rule
or statute on the defendant or upon an agent authorized by
appointment or law to accept service of summons for the defen-
dant. Service may be made, subject to the restrictions and
requirements of this rule, by the following methods: personal

service of summons upon defendant or an agent of defendant

-19-
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authorized to receive process; substituted service by leaving a
copy of summons and complaint at a person's dwelling house or
usual place of abode; office service by leaving with a person
who is apparently in charge of an office; service by mail; or,
service by publication.

D.(2) Service methods.

D.(2)(a) Personal service. Personal service may be made

by delivery of a certified copy of the summons and a certified
copy of the complaint to the person to be served.

D.(2)(b) Substituted service. Substituted service may

be made by delivering a certified copy of the summons and

complaint at the dwelling house or usual place of abode of the
person to be served, to any person oVer 14 years of age residing

in the dwelling house or usual place of abode of the person to

be served. Where substituted service is used, the plaintiff
immediately shall cause to be mailed a certified copy of the sum-
mons and complaint to the defendant at defendant's dwelling

house or usual place of abode, together with a statement of the
date, time and place at which substituted service was made. Substi-
tuted service shall be complete upon such mailing.

D.(2)(c) Office service. If the person to be served

maintains an office for the conduct of business, office service
may be made by leaving a certified copy of the summons and com-

plaint at such office during normal working hours with the person

-20.



who 1is apparentiy in charge. Where office service is used, the
plaintiff immediately theweedsse shall cause to be mailed a
certified copy of the summons and complaint to the defendant at
the defendant's dwelling house or usual place of abode, together
with a statement of the date, time, and place at which office
service was made. Office service shall be compiete upon such
mailing.

D.(2)(d) Service by mail. Service by mail, when required

or allowed by this rule, shall be made by mailing a certified
copy of the summons and a certified copy of the complaint to the
defendant by certified or registered mail, return receipt reques-
ted. Service by mail shall be complete when the registered or
certified mail is delivered and the return receipt signed or when
acceptance is refused.

D.(3) Particular defendants. Service may be made upon

specified defendants as follows:

D.(3)(a) Individua]s.

D.(3)(a)(i) Generally. Upon an individual defendant by
personal service upon such defendant or an agent authorized by
appointment or law to receive service of summons or, if defendant
personally cannot be found -at defendant's dwelling house or usual
place of abode, then by substituted service or by office service
upon such defendant or an agent authorized by appointment or law

to receive service of summons.

2%



D.(3)(a)(ii) Minors. Upon a minor under the age of 14
years, by service in the manner specified in subparagraph (i) of
this paragraph upon such minor, and also upon such minor's father,
mother, conservator of such minor's -estate, or guardian or, if
there be none, then upon any person having the care or control of
the minor or with whom such minor resides or in whose service such
minor is employed or upon a guardian ad litem appdinted pursuant
to Rule 27 A.(2).

D.(3)(a)(iii) Incapacitated persons. Upon an incapacita-

ted person, by service in the manner specified in subparagraph (i)
of this paragraph upon such person and also upon the conservator
of such person's estate or guardian or, if there be none, upon a
guardian ad litem appointed pursuant\to Rule 27 B.(2).

D.(3)(b) Corporations; limited partnerships, unincorpora-

ted associations subject to suit under a common name. Upon a

domestic or foreign corporation, 1imited partnership, or other
unincorporated association which is subject to suit under a com-
mon name:

D.(3)(b)(i) Primary service method. By personal service

or office service upon a registered agent, officer, director,
general partner, or managing agent of the corporation, limited
partnership, or association.

D.(3)(b)(ii) Alternatives. If a registered agent, offi-

cer, director, general partner, or managing agent cannot be

found and does not have an office in the county whére the action
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or proceeding is fiied, the summons may be served: by substi-
tuted service upon such registered agent, officer, director,
general partner, or managing agent; or, by personal service on
any clerk or agent of the corporation, 1imited partnership, or
associjation who may be found in the county where the action or
proceeding is filed; or by mailing a copy of the summons and
complaint to a registéred agent, officer, director, general
partner, or managing agent.

D.(3)(c) State. Upon the state, by personal service
upon the Attorney General or by leaving a copy of the summons
and complaint at thé Attorney General's office with a deputy,
assistant, or clerk.

D.(3)(d) Public bodies. Upon any county, incorporated

city, school district, or other public corporation, commission
or board, by personal service or office service upon an offi-
cer, director, managing agent, clerk, or secretary thereof.
When a county is a party to an action, in addition to the
service of summons specified above, an additional copy of the
summons and complaint shall also be served upon the District
Attorney of the county in the same manner as required for
service upon the county clerk.

D.(4) Service in foreign country. When service is to

be effected upon a party in a foreign country, it is also suf-

ficient if service of summons is made in the manner prescribed
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by the law of the foreign country for service in that county
in its courts of genera1'juri$diction, or as directed by the
foreign authority in response to letters rogatory, or as direc-
ted by order of the court, provided, however, that in all cases
such service shall be reasonably calculated to give actual
notice.

D.(5) Service by publication or mailing to a post office

address. Order for publication or mai]iqgt}
D.(5)(a) /On motion upon a showing by affidavit that

service cannot be made by any other method more reasonably
calculated to apprise the defendant of the existence and pendency
of the action, the court may order service by publication, or

at the discretion of the court, by mailing without publication
to a specified post office address of defendant, return receipt
requested, deliver to addressee only.

D.(5)(b) Contents of published summons. In addition to

the contents of a summons as described in section C. of this
rule, a published summons shall a]sq contain a summary statement
of the object of the complaint and the demand for relief, and

the notice required in section C.(3) shall state: "This paper
must be given to the court within 30 days of the date of first
pub]ication-specified herein along with the required filing fee."
The published summons shall also contain the date of the first

publication of the summons.
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D.(5)(c) Where published. An order for publication shall

direct publication to be made in a newspaper of general circula-
tion in the county where the action is commenced or, if there is
no such newspaper, then in a newspaper to be designated as most
1ikely to give noﬁice to the person to be served. Such publica-
tion shall be four times in successive calendar weeks.

D.(5)(d) Mailing summons and complaint. If service by

publication is ordered and defendant's post office address is
known or can with reasonable diligence be ascertained, the plain-
tiff shall mail a copy of the summons and complaint to the
defendant. When the address of any defendant is not known or
cannot be ascertained upon diligent inquiry, a copy of the sum-
mons and complaint shall be mailed to the defendant at defendant's
last known address. If plaintiff does not khow and cannot aécer-
tain, upon diligent inguiry, the present or last known address

of the defendant, mailing a copy of the summons and complaint is
not required.

D.(5)(e) Unknown heirs or persons. If service cannot be

made by another method described in this section because defen-
&ants are unknown heirs or persons as described in sections I.
and J. of Rule 20, the action Oweememmowdm® shall proceed against
such unknown heirs or persons in the same manner as against named
defendants served by publication and with 1ike effect, and any
such unknown heirs or persons who have or claim any right, estate, -

1ien, or interest in the property in controversy at the time of
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the commencement of the action, and served by publication, shall
be bound and concluded by the judgment in the action, if the
same is in favor of the plaintiff, as effectively as if the
action was Srought against such defendants by name.

D.(5)(f) Defending after judgment. A defendant against

whom publication is ordered or such defendant's representatives
may, upon good cause shown and upon such terms as may be proper,
be allowed to defend after judgment and within one year after
entry of judgment. If the defense is successful, and the judg-
ment or any part thereof has been collected or otherwise enforced,
restitution may be ordered by the court, but the title to prop-
erty sold upon execution issued on such judgment, to a purchaser
in good faith, shall not be affected thereby.

D.(5)(g) Completion of service. Service shall be

complete at the date of the last publication.

E. By whom served; compensation. A summons may be served

by any competent person 18 years of age or older who is a resi-
dent of the state Where service is made or of this state and is
not a party to the action nor an officer, director, or employee
of, nor attorney for, any party, corporate or otherwise. Compensa-
tion to a sheriff or a sheriff's deputy in this state who serves
a summons shall be prescribed by statute or rule. If any other
person serves the summons, a reasonable fee may be paid for
service. This compensation shall be part of disbursements and

shall be recovered as provided in ORS 20.020.
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F. Return; proof of service.

F.(1) Return of summons. The summons shall be promptly

returned to the clerk with whom the complaint is filed with
proof of service or mailing, or that defendant cannot be found.
The summons may be returned by mail.

F.(2) Proof of service. Proof of service of summons or

mailing may beé made as follows:

F.(2)(a) Service other than publication. Service other

than publication shall be proved by:
nffidavit of service.
F.(2)(a)(i) fThe affidavit of the server indicating’the
"4

time, place,and manner of service! that the server is a

competent person 18 years of age or older and a resident of the
state of service or this state and is hot a party to nor an offi-
cer, director, or employee of, nor attorney for any party, corpo-
rate or otherwise, and that the server knew that the person,
firm, or corporation served is the identical one named in the
action. If the defendant is not personally served, the server
shall state in the affidavit when, where, and with whom a copy

of the summons and complaint was left or describe in detail the
manner and circumstances of service. If the summons and complaint
were mailed, the affidavit shall state the circumstances of mail-

ing and the return receipt shall be_attached.
Certificate of service.

F.(2)(a)(i1) Tt tne copy or the summons is served by
the sheriff, or a sheriff's deputy, proof may be made by the

sheriff's or deputy's certificate of service indicating the time,
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v

p]ace,and manner of service, and if defendant is not personally

served, when, where, and with whom the copy of the summons and
describing
complaint was left or desewss® in detail the manner and circum-

stances of service. If the summons and complaint were mailed,
Ceriific

thg/%ﬁéﬁiaait shall state the circumstances of mailing and the

return receipt shall be attached.
Form.

F.(2)(a)(1ii)l/An affidavit or certificate containing
proof of service may be made upon the summons or as a separate
document attached to the summons.

F.(2)(b) Publication. Service by publication shall be

proved by an affidavit in substantially the following form:

Affidavit of Publication

State of Oregon, )
: Ss.
County of )
I, , being first duly sworn,
depose and say that I am the ' (here

set forth the title or job description of the person making

the affidavit), of the . >

a newspaper of general circulation, as defined by ORS 193.010 and

193.020; published at in the

aforesaid county and state; that I know from my personal knowledge

that the , a printed copy of

which is hereto annexed, was published in the entire issue of said

newspaper four times in the following issues: (here set forth
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dates of issues in which the same was published).
Subscribed and sworn to before me this day of R

19

Notary Public for Oregon

My commission expires
day of , 19

F.(2)(c) Making and certifying affidavit. The affidavit

of service may be made and certified before a notary public, or
other official authorized to administer oaths and acting as such
by authority of the United States, or any state or territory of
the United States, or the District of Columbia, and the official
seal, if any, of such person shall be affixed to the affidavit.
The signature of such notary or other official, when so attested
by the affixing of the official seal, if any, of such person,
shall be prima facie evidence of authority to make and certify
such affidavit.

F.(3) Written admission. In any case proof may be made

by written admission of the defendant.

F.(4) Failure to make proof; validity of service. If

summons has been properly served, failure to make or file a

- proper proof of service shall not affect the validity of the

service.

G. Disregard of error; actual notice. Failure to sissdees

comply with provisions of this rule reTating to the form of summons,
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issuance of summons, and the person who may serve summons shall
not affect the validity of service of summons or the existence

of jurisdiction over the person, if the court determines that

the defendant received actual notice of the substance and
pendency of the action. The court may allow amendment to a sum-
mons or affidavit or certificate of service of_summonaf;nd shall
disregard any error in the content of service of summons that
does not materially prejudice the substantive rights of the party

against whom summons was issued.

H. Telegraphic transmission. A summons and complaint

may be transmitted by telegraph as provided in Rule 8 D.
COMMENT |

For process, see Rule 8. For service of subpoenas, see
Rule 55.

This rule brings all general provisions for service of
summons together in one place. The basic standards of adequacy
of service of summons is set forth in the first sentence of
ORCP 7 D.(1). Succeeding portions of the rule provide ways
in which service may be made and how these ways may be used for
particular defendants, including conditional preferences. The
particular methods, however, are methods which may be used.

The rule does not require them to be used. Compliance with
the specific methods of service would be Rtessadmd” Service to be
reasonably calculated, under all the circumstances, to apprise
the defendant of the pendency of the action and afford a
reasonable opportunity to appear and defend. Other methods of
service might accomplish the same thing. Subsection 4 F.(4) and
section 4 G. also make clear that any technical defects in the
return, form of summons, issuance of summons, and persons serving
do not invalidate service if the defendant received actual notice
of the existence and pendency of the action. Note, however, that
summons must be served and returned; mere knowiedge of the pendency
and nature of the action will not require the defendant to appear
and defend.




The defined methods of service apply both to in state and
out of state service. The grounds for personal jurisdiction are
covered inCSALP 4. They include service within the state and
domicile within the state and, to that extent, location of
service is related to personal jurisdiction; beyond that, there
is no reason to limit methods of service by territorial boundaries.

The rule does not describe any service of process on state
agents who are fictionally appointed as agents for service of
process upon out of state defendants. Modern jurisdictional
theory does not require. service within the boundaries of the
state, and requiring service on the Corporation Commissioner or
other state official is a useless act which is burdensome and
expensive for the officials and Titigants. To the extent that
such service has been left temporarily in separate ORS sections,
it is incorporated by the second sentence of subsection S.{l).‘

Section B. is based upon ORS 15.020 but makes clear what
"{ssued" means.

Subsections C.(1) and (3) are based upon ORS 15.040 and
15.220. Subsection C.(2) changes the disparate time for res-
ponse to services in the state, in another state, outside the
United States, and by publication, previously contained in
ORS 15.040, 15.7110 and 15.140, to a uniform 30-day period. The
notices to defendant in subsection C.(3) have been changed
slightly to conform to changes elsewhere in the rules.

Again, the basic test of adequate service is set forth
in the first sentence of subsection D.(1). A type of service,
called office service, has been added in D.(2) and a specific
description of service by mail has been added. The only speci-

- fic service by mail described in the rule is in D.(3)(b)(i{).

The specific methods of service described in subsection
D.(3) for particular defendants are modified forms of the methods
of service described in ORS 15.080. The most significant change

is in paragraph D.(3)(b), which provides that the preferred

method of service is personal service or office service upon a
responsible officer, director or agent in the county where the
action is filed; if this cannot be accomplished, four alternatives
are available to the plaintiff: personal service or office
service upon such persons wherever they may be found within or
without the state; substituted service at the dwelling house or
usual place of abode of such persons, whether located within or
without the state; mailing to such persons; or service upon any
agent who may ce found in the county where the action was filed.
Since the basic standard remains adequacy of notice, the agent
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50 served must be one likely to notify responsible persons in

the corporation of the pendency of the action. This paragraph
applies to associations and limited partnerships which may be
sued under a common name; service in the case of partnerships

and associations not suable under a common name is service on the
named individual defendants and is covered by paragraph D.(3)(a).
The effect of service on less than all partnership or association
members in terms of judgments and enforcement of judgments is
left to ORS 15.100 and other rules dealing with that subject.

ORS 17.085 and 17.090 were eliminated.

Subsection D.(4) was adapted from Federal Rule 4 (i).

The publication provisions of section D.(5) differ from
ORS 15.120 to 15.180 in the circumstances when publication is
available. Under the existing statutes, publication is avail-
able only in certain classes of cases depending upon the nature
of the case or location and availability of a defendant for
service within the state. This rule makes publication available
only as a last resort, when service can be accomplished by no
other reasonable method but makes such publication available for
any case. Once publiation is available, the procedure followed
is similar to that of the present statutes.

Subsection E. is based upon ORS 15.060 but eliminates a
specific description of the sheriff. The sheriff, as a person
over 18, can, of course, serve unless the sheriff is a party.

Section 7 F. is based upon ORS 15.060, 15.110 and 15.160.
Subsection F.(4) would avoid invalidation of good service of
summons because of some technical defect in the return. A
return and proof of service are still required by subsections

F (1) and (2)

Subsection G. prevents invalidation of service because of
technical defects and would allow amendment of summons or return.

Note, if a
defendant hi
a mailing
address and
cannot othe
wise be
served, sec-
tion D.(5)(:
allows a Jus
to order ma“

ing instead
\pub]ication.



- RULE 8
PROCESS -~ SERVICE OF PROCESS

A. Process. All process authorized to be issued by any
court or officer thereof shall mm in the name of the State of
Cregon and be signed by the officer issuing the same, and if such
process is issued by a clerk of court, ti'ze sezl of office of such

Lummanses :

clexrk shall be affixed to such process. Sesmems and subpoenas
ot process and are cowered by Rules 7 and 35, respectiwely,

B. County is a party. Processinanacticnm
where anuy county is apar‘cy.shallbeservedmthe county clerk

or the person exercising the duties of that office, or if the
office is vacant, wpon the chairperson of the govemiing body of
the comty, or in dﬁe absence of the chairperson, any menber
thereof. . -

Civil proeess be

C. Service or execution. Any/pexsce mzy/servedor executed

Spppapiemeneen 11 Snday or any other legal holiday. No limi-
tation or prohibition stated in ORS 1,060 shall =pply to such

service or execution of any civil process an a Sunday or other

legal holiday.

D. Telegrzohic trasmission of writ, orrdgr Or paper, for

service; gmcedre.'- Any writ or order in any civil action or pee-

eeeding, and all other papers requiring service, may be transmit-
ted by tziegraph for service in any place, and the telegraphic
copy as defimed in ORS 757.631, of such writ, order or paper sO

transmi tred my be served or executed by the offficer or person t©
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whom it is sent for that purpose, and returned by such officer or
person if ay retu:n be requisites, in the sare mermer and with
the same force and effect in all respects as the original might
be if delivered t such officer or person. The officer or per-
scn. serving or executing the same: shall have the same authority
and be subject to the same lisbilities as if the copy were the
original. The original, if a writ or order, shall also be fled
in the cowrt from which it was issued, and a certified copy
thereof shall be preserved in the telegraph office from which it
was sent., In sending it, either the original or a certified copy
may be used by the operator for that purpose.

E. Proof of service or execuricn. Proof of service or

execution of process shall be made as provided in Rule 7:-.

COMENT

This rule is primarily based m existing ORS sections in
Chapter 16. A separate section Or sew=meswe& process is neces-
sary, as subpoenas and summens not issued by 2 cowrt are not cowrt
process. The anly substantizl change is section 8 C.) which-is
the mdification of ORS 16.830 sted to the last legislaturs
by the Oregon State Bar. ORS 167880 and 16.765 are eliminated

entirely. The rule only covers matters relating to process
presently in ORS Chapter 16. Persons who may serve process and
manner of service are covered in the various sections of ORS
relating to such process. The Council plans to consider other
rules relating to process in the future.
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RULE 9

SERVICE AND FILING CF PLEADINGS
AND CTHER PAPERS

A. Sexvice; mmramzired Except as otherwise provi-

ded in these rules, mryo:der:see&:ed—laj——%&—tmbe
seswes, every pleading subsequent to the ongmal conplamt

aass, every written motion other than cme which mzy be heard
ex parte, and every written motice, appearance, dememd, offer

oF
&r judgment, designation of record o appeal, and similar

pper shall be served upon each of the parties. No service
need be made on parties. in defmult for failure to appear except
that pleadings aésert:ing Tew or add:.t:.onal claims for relief
a.gaimstthemshallbeservedtpcntlminthempmvicbd
for service of sumons in Rule 7. |

B. Service; how mede. Whenever wunder these nules

serviceisraqtﬁ:edorpemittedtobenadegponapa:tympre-
sented by an attomey, the service shall be made won the at-

tomey wmless otherwise ordered by the cowxt. Serv:.ceupon&ne
attomeyoruponapart\ysﬁallben:edebydeliveﬁngac:pyto
such artorney or party or by mailing it to such attomey's or

party's last known address or, ifméddressiskrm,bylaav—
ing it with the cletk of the court. ‘Delivery of a copy within
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this rule means: handing it to the person to be served; or
leaving it at such perscon's office with such person's ciezk or
perscn apparently in c‘harg thereof; or, if there is o me:.in
charge, leaving it in a conspicuous place therein; or if the
office is closed or the person to be served has mo office, leaving
it at such person's delling house or usual place of abode with
éouspersmcverl&yeazsofag&mrasidingﬁaerejn. Sexvice
by meil is complete wpon meiling.

sexvice of the pleadings of the defendants and repldes thereto
need not be mede as between the defendants and ary cross-

claim, coumterclaim, or matter constituting/an affirmarive defense
contained therein shall be deemed to befemied or awoided by all
other parties and that the fSling o al_ysuchpleadingaadservice
therewpan wpan the plaintiff titures de rotice of it to the
parties. A copy of ewery order shall be served won the
pa:tiesinsxrhmm:;:&fcmas&&ccmdiﬁects. |

D. Filmng/DIDOf of service requirsed. All papers

af:ertheccnpla;‘zérequimdtobeservedmapartyshallbe
filed with
able

e court either btefore service or within a reasm-
thereafrer. Such filing by 2 party or a party's
atto ysha]lcmsdtmarapresmdmduatécopyofthe

cranll.be semmdapm.-cach-oi-the other parties
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service is reqiired wnless an adverse party Taises a question

of notice. In such i 'taﬁEE‘EE;';;;;;avit of the person maKing
: 11 orima facie ewi dence

v/

€. Filing. proof of service. All papers required to be

served upon a party by section A. of this rule shall be filed
with the court within a reasonable time after service. Except
as otherwise provided in Rules 7 and 8, proof of service of

all papers required or permitted to be served may be by written
acknowledgment of service, by.affidavit of the person making
service, or by ceftificate of an attorney. Such proof of
service may be made upon the papers served or as a separate

document attached to the papers.

D.x. Filing with the court defined. The filing of plead-

ings and other papers with the court as required by these rules
shall be made by filing them with the clexk of the cowt or the
person exercising the duties of that office. 'Ihe clerk or the
person exercising the duties of that office shall endorse upon
such pleading or paper the time of day, the day of the month
and the year. The clerk or person exercising the duties of
that office is not required to receiwe or filing any peper
wmless the name of the court, the title of the cause and the
paper, ?EééFhe DEEES'Of-thE parties, and the atromey, if there
be one, % legibly endorsed on the font of the document, nor
wmless the cmtents thereof can be read by a person of ordinary
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F. Effect of failwre tn file Tf any ATty to-an-action

or proceeding fails to file within five (5) days after e serv-
ice any of the papers required by this rul be filed, the
court, an motion of any party 9 its oun motion, may order

the papers to be fil rtiwith, and if the order is not obeyed,
order them to be regerded as stricken and their

ice o be of noeffect,

COMMENT

This rule replaces the existing statutory provisions
relating to serving and filing of papers subsequent to the summons
and original complaint. The language used was adapted from Rhode
Island Rule of Civil Procedure 5. Note, the rule requires.service
of orders. ORS 16.810, 16.850 and 16.870 are eliminated.

RUILE 10
TDE.
A. Camutation. In computing any period of time pre-

scribed or allowed by these rules, by the local rules of any
court, by order of court, or by any applicable statuts, the day
of the act, event, or defzult from vhich the designated period

of time begins to rmn shall not be included., The last day of

the pericd so computed shall be included, wless it is a2 Satur-
day:(or'a_legal holiday, including Sinday, in which event the
period rums wmtil the end of the pext day which is mot a Satxr-
day or a legal holiday. Whenithe period of tHimxe prescribed or
allowed is less than 7 days, inremediate Saturdays, Sundafs,
and legal holidays shall be excluded in the computation. As
wsed in g,smmle, "legal toliday' means legal toliday as defined
in CRS 187.010 and 187.020.
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B. Unaffectasd by expiraticn of tsrm. The period of tHme

provided for the doing of any act or the tzking of any proceed-
ing is not affecred or limited by the continued existence or ex-
piration of a temm of cort. The contimued existence or expira-

tion of a temm of cowrt in no way affects the power of a cowrt

to © a1y act or tzke any proceeding in any civil action which
IS ' '

hes-been pending before it.

C. Additional time after service by mail. Whenever a

party has the right or is required to do some act or take some
proceedings within a prescribed period after the service of a

notice or other paper upon such party and the notice or paper

is served by mail, 3 days shall be added to the prescribed

period.

OMENT

Section 10 A, is based won Federal Rule 6 (2). The anly
sbstantial difference from the time computation provided in CRS
174,120 is the mext to the last sentence of section 10 A. rela-
ting to intemmediate Saturdays, Sundays and holidays for periods
of less than 7 days. Section 10 B, wes eliminated from the
federal rule in 1968 because federal courts mo longer have terms.
Since Oregon courts do have temms, it was included in this rnile.

RILE 11 (RESERVED)
RIE 12

PLEADINGS LIBERALLY CONSTRUIED
DISREGARD (F ERROR

A. Liberzl Conmstruction. All pleadings shall be liberal-

ly construed with a view of substantial justice between the

parties.

09,



B. Disregard of error or defect mot affecting substan-

tial right. The court shall, in ewery stage of an action,e=—g=o-
eeding, disregard any error or «defect in the pleadings or proceed-
ings which does ot affect the substantial rights of the adverse

- . RIE 13

KINDS (F PLEADINGS ALLCWED
FORMER FLEADINGS ARCLISHED

A. Pleadings. The pleadings are the written statsments
by the parties of the facts constituring their respective claims
ad defenses.

B. " Pleadings allowed. Thers shall be a complaint and an

aswer. An answer may include a counterclaim agzinst a2 plain-
ti.ff){mclud:’ng- a party joined wnder Rulé 2 D.:/a‘ld a cross-claim
against a defendant. A pleading against any person joined wnder
Rule 22 C. is a third-party complaint. There shall be a1 mswer
to a cross-claim and a third party complaint. There shzall be a
reply to a counterclaim denominared as such and a reply to assert
any affirmative allegations in avoidance of any defemses asserted
in an answer. There shall be no other pleading wmless the court
orders otherwise. '.

C. Pleadines sbolished. Demmrers and pleas shall not

be used.
QOMVENT

The descnpt:.cn of pleadings in seetim 13 B. dnanges the
existing Oregon practice by eliminating the routine reply cm-
tzining aly denials of affirmative metter in the mswer... No
reply is required to deny affirmative matter in @1 answer, beder
Pl Bk Gu o %@WWW

S 3 £t od-sro—satopat skl —Eaten—as
demied. A reply is required to a comterclaim in @ answer or
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to raise new marrer in avoidance of defemses assertad in the
aiswer. The proper respanse to a crossclaim is an answer;

the proper resocmse of a party summned to respond o a comnter-
claim wnder €RAP2 D, is a reply. ORS 16.020 and 16.460 are
umecessary mder ©re® 1 and 2.

RIE 14
MOTIONS

A. Mtims, in writing, grounds., 4An =pplication for an

order is a mtHm. Ewry motim, wmless mede dring twial, shall
be in writing, shall state with particularity the grounds therefor,
ad shall set forth the relief or order sought. /

B. Form. The rules applicable to captions, signing,and
other matters or form of pleadings, ircludi_ng Rule 17 A., apply to
all motions and oth_ér papers provided for by these rules.

QXENT

Section 14 A. is based an ORS 16.710, - Section 14 B. is
based a Federal Rule 7 and incorporates GREP 17 A, to meke
clear that a party or attomey signing a motion or other paper
is certifying that there is good ground to support it and it is
not interposed for harassment or delay. ORS 16.720 to 16.740
are elimimared.

RILE 15
TIME FOR FILING FLEADINGS CR MOTIQNS

A. Time for filing motions and pleadings. A motion or

answer to the complaint or third party complaint or the reply
to a comterclaim of a party summmed wmder the provisions of

Rile 22 D. shall be filed with the clerk by the time required by

4.



‘Rule 7 C.(4) to appear and defend. A moticn—or-snswer—te—a-

-days—after—serviece-of-the—xaply. Any other motion or respon-

sive pleading shall be filed not later than 10 days after
service of the pleading moved against or to which the responsive

pleading is directed.

B. Pléadﬁmg afrer mtion. (1) If the court denies a

motion, sy responsive pleading required shall be filed within
10 days after service of'theicrder, tnless the order otherwise
I o _ .

B.(2) If the court grants 2 motdon and an amended plead-
ing is allowed ar required, such pleading shall be filed within
10 days after service of the order, wmless the order qtherwise

directs. _ _
: WQA:Pcw«i
C. Resuondxng to anended Dleadu;g A party'snall Plend

imp-maspense to & amended pleadung'w1th1n.the tme remaining for
response to the original pleading or within 10 days after service
of the amended pleading, whichever period mey be the lenger,
wless the cowrt otherwise directs

4.
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D, Enlargiqg,tine to plead or o other act. The court

mEy, in its discretion, and won such terms as mey be just,
allow any other p/c,aa//n ar
allow an answer or reply to be made, or other ast &o be deme *40570"

after the time limited by the procedural rules, or by a order
enlarge such time.
COMMENT

For provisions relating to amended pleadings and responding
to amended pleadings, see ORCP 23. For motion to make more
definite and certain, see ORCP 21 L.

This rule brings all time requirements for respohding to
pleadings together in one rule. Section 15 A. provides the
same time for response to pleadings as ORS 16.040. Subsections

15 B. (1) and (2) are new. Section 15 C. was covered by ORS -
16.420. Section 15 D. is ORS 16.050.

RULE 16
PLEADINGS - FORM

A. Captions, names of parties. Every pleading shall

cntain a caption setting forth the name of the cowrt, the title
of the action om~wweccedins, the register mmber of the cause

ad a designation in accordance with Rule 13 B, In the complaint

. the title of the action e»-proesedimg shzll include the names of

all the parties, but in other pleadings it is sufficient to
state the name of the first party am each side with an appropriate
indlcation of other parties.

B, Cmcise and direct statement; paragraphs; statement of

clzims or defenses. Ewvery pleading shall consist of plain and

cncise statements in consecutively rmmbered paragraphs, the con-
tents of which shall be limited as far as practiéable to a state-

ment of a single set of circumstances, and a paragraph may be
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referred to by mmber in all succeeding pleadings. Separate claims
or defenses shall be separately stated and mumbered.

C. Coosistency in pleading altemative statements. Incon-

sistent claims or defenses are mot objectionable, and when a party
is in doubt as to which of two or more statements of facr is

the, the party may allege them in the altemative. A party

may also state as meny separate claims or defenses as the party
has, regardless of consistency and whether based won legal or
equitzble grounds or won both. All statements shzall be made
sthject to the cbligation set forth in Rule 17.

D. Adoption by referenceeaibiss; Startements in a

pleading my be adopted by reference in a ch'.fferent part cf the
same pleadang,mwmg

QENT

The Comcil intends to retain existing Oregon practice in
sections 16 A., 16 B. and 16 D., including separats statements
of claims and defenses required by ORS 16.040. Sectiom 16 C. is
intended to eliminate auy cbjectiom based won hypothetical,
altemative and incmsistent pleading as such. Inconsistent
statements of simple facts clearly within the knowledge of the
pleader would, however, be improper tecause of the coligation
to plead truthfully wnder CTRIPL7 AL



RIE 17
SUBSCRIPTION (F PLEADINGS

A, Swbscrivtio by party or artomey, certificats. Every

pleading shal1l be subscribed by the party or by a resident artorney
of the state, except that if there are several parties wited in
interest and pleading together, the pleading may be subscribed by

one o
at least me of such parties or Ebs resident artomey. If &

oF that parTy
party is represented by an attomey, every pleading/shall be signed
' " oF record
by at least e artomey/in such attomey's individual neme. Veri-
fication of pleadings shall mot be reqﬁired wmless otherwise re-
quired by rule‘or statute. The subscription of a pleading consti-
tutes a certificate by the perscn signing that such person has
read the pleading, that to the best of the person's knowledge, in-
ﬁnmzmicnf;nd belief, there is a good ground to support it and’
that it is not interposed‘for harassment or delay.
B. Pleadings mot subscribed. Any pleading not duly sub-

scribed may, on mtio of the adverse party, be stricken out of the

case,
OMENT

This replaces the general verification requirements of ORS
16.070, 16.080 and X0.350, with a rule requiring mly signature
but specifying that such signatire certifies truthfulness and
merit. The approach is that suggested to the last legislature
by the Oregon State Bar. If a corporation or entity were liti-
gating without an attomey, the pleading would be signed by a
person with authority to act for such corporation or emtity.

No specific reference to ethical obligations of attorneys signing

pleadings was incorporated in the rule because the Council does not
make disciplinary rules for attorneys. Signing a pleading in viola-
tion of this rule would be prohibited by the Oregon Code of Profes-
sional Responsibility and subjeczt attorneys to discipline.
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RIE 18

COMPLAINT, CDLNTERCLAm, CROSS-CLATM
THIRD PARTY CLAIM

A pleading which asserts a claim f?/r relief, vhether an
original claim, comterclaim, cross-claim,or third party claim,

A. B plain ad concise statement of the ultimare facts
cmstituring a claim for relief without umecessary repetition;

B. A cemand of the relief which the party claims; if
recovery of mney or damages is demanded, the amwnt thereof shall
be stated; relief in the altemative or of several dfferent types
=y be demanded.
emT

The Camcil decided to retain fact pleading as opposed to
notice plead:nc,, i.e., to retain a requirement of fairly specifi
descnpt:x.cn of facts as cpposed to adopting the less specific
fact description allowsble in federal courts. This rule is a
rewording of ORS 16.210 to fit auy form in which a claim for
affirmative relief is asserted and to refer to pleading a claim
for relief rather than a cause of actiom. The necessity of
pleading ultimate facts retains the present Oregon requirements
of pleading facts at a fazirly specific lewel. For a comparzble
rule, see Florida Rules of Civil Procedure, -.llO ®) (2).

RIE 19
RESPONSIVE PLEADINGS
A, Defenses; orm of denials. A party shall state in

short and plain terms the party's cefemses to each claim assertad
ad shall admit or deny the allegatims wpon which the adverse
party relies, If the party is without knowledge or information
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sufficient to form a belief as to the twuth of a1 allegation, the
paxrty shall so state and this has the effect of a denial, Denials
shall fairly meet the substance of the allegations demied., Whem a

pleaderintazdsingoodfaithtoéenymlyapartoraqualiﬁca—

tion of an allegation, the pleader shall admit so much of it as is
true and material and shall deny aily the remminder. Unless the
pleacer intends in good faith to controvert all the allegations of

the preceding pleading, the denials may be made as specific demials

of designated allegatims or paragrarhs, cr the pleader m=y general-

ly deny all the allegatioms except such designated allegations cor

paragraphs as the pleader expressly admits; but, when the pleader
of the of the preceding pleading
does so intend to cmtrovert allAies allegationgf, the pleader

of all allegations of the preceding 1_Bflfading
fo

mEy & sO by general deniallsubject to the cbligations set
_in Rule 17.

~

B. Affirmative defemses. In pleading to a preceding plead-

ing, a party shall set forth affirmarively accord md satisfaction,
abitration and award, sssumption of risk, comparative or contribu-
tory rggliga‘xce, discharge in bankruptcy, duress, estoppel, fazil-
we of comsideration, framd, illegality, injury by fellow servant,
laches, license, payment, release, res judicata, ,Statute'of frauds,
statute of h’mitat;'.ons}, ;ncmstitnrt:ionality, waiver, and any other
maEtter constituting an gwidance or affirmative defemse. When a
party has mi.stal;enly designated a defense as a counterclaim or a

cownterclaim as a defense, the cowrt m terms,  if justice so

requires, shall treat the pleading as if there had been a proper
designatim.
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C. Effect of failure to deny. Allegations in a pleading

to which a responsive pleading'is required, other than those as

‘to the amwmt of damages, are admitted when not dended in the

responsive pleading. Allegations in a pleading to which no res- )
pnsive pleading is required or permitted shall be taken as denied,.

This rule govemns all responsive pleadings. The language
comes from Federal Rule 8(b) through (d) mpdified to fit Oregon
practice, The rule is consistent with Oregon practice in mpst
cases. In section 19 A. a general denial could aly be used where
the pleader intends to controvert absolutely every allegation in
the opposing pleading; this is more comsistent with specific pleac-
ing. Section 19 B. does not change the existing burden of plead-
ing, Several specific affirmative defenses which do not appear in
the federal rule but which are the subject of Oregon cases are in-
cluded. Assumption of risk, conrriburory negligence and fellow
servant are not defenses of mich axrency wmder existing Oregon
law tut were left in the rule for an wwsual case or where an

‘Qregon court might be applying foreign law. To determine when

pleadings are required or permitted under section 19 C., see ORCP 13 B.

RILE 20
SPECTAL PLEADING RULES
A. Conditions precedent. In pleading the performance or

ocarrence of conditions precedent, it is sufficient to allege gen-
erally that all conditions precedent have teen performed or have
ocorred. A demial of perfoﬁmmce or occurrence shail be made
specifically and with particularity, and when so mede the party
pleading the performsnce or occuxrrence shall m ‘the txial estzb-

lish the facts showing such performsnce or cccurrence.

_48-



B. Judegment or other detexminarion of court or officer;

how pleaded. In pleading a judgment or other determination of a

court or officer of specizal jurisdiction, it is mot necessary to

state the facts oonferring. jurisdiction, but such judgment or de-

tennimti.onmybestatedtohave.baichﬂyg:mormadé, If such

allegztion is controverted, the party pleading is bound to estzh-
lish on the trial the facts ccnfai-:ing jurisdiction.
' C. Private statute; how pleaded. In pleading a pn‘.vaﬁa

statute, or a right derived therefrom, it is sufficient to refer

to such statute by its title and the day of its passage, and the
couxrt shall thereupon take JUd:LC:Lal notice thereof,

D. Coroorate existence of city or comty and of

crdinances or comprehensive plans generally; how pleaded.

D.(1) In pleading the corporate existence of any city,
it shall be sufficient to state in the pleading that the city
is exdsting and duly incorporated and organized wder the laws
of the state of its Aincorporati.m. In pleading the existence
of any coumnty, it shall be sufficient to state in the pleading
that the comty is existing and was formed wnder the laws of
the state in which it is located. /

D.(2) In pleading an ordinance, comprehensive plan,or
enactment of any county or incorporated city, or a right derived
therefrom, m'any court, it shall be sufficient to refer to the
ordinance, cooprenensive plan,/or enactment by its title, :.f oy,

or Nunper
otherwise by its commmly accepted name/, and the date of its
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passage or the date of its approval when approval is necessary

to render it effective, and the court shall thersupon take

judicial notice thereocf. As used in this subsection, ''compre-

hensive plan' has the maam.ngg:t.ven that term by ORS 197.0Q15.

E. Libel or slander actlcn

E.Q) In an actim for libel or slander it shall not be
necessary to state in the cogplaint any extrinsic facts for the
purpose of showing the épplicau’.cn to the plaintiff of the defame-
tory matter out of widch the cause of action arose; but it shall
be sufficient to state generally that the same was published or
spoken comcerning the plaintiff, If such allegation is contro-
verted, the plainciff shall be bowmnd to estzblish m the trial
that it was so published or spoken. _

E.(2) In the mswer, the defendant mmy allege both the
truth of the matter charged as defamatory, and any mitigating cir-
cumstances, to reduce the amowmt of damages, and whether the
defendant proves the justiﬂcatj.crz or mwot, the defendant may give
in evidence the mitigating circumstances.

F. Officizl document or act. In pleading an official docu-

mEnt or official act it is sufficient to allege that the document
was issued or the act done in ccupllamewn.th law,

- G. Recitals and negative presmants. No allegations in a

pleading shall be held insufficient on the grounds that they are
pled by way of recital rather than alleged dire;,tly. No denial
shall be treated as a admission @ the groundg that it contains

a negstive pragnant.
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H., Fictitious parties. When a party is ignorant of the

name of an opposing party and so alleges in a pleading, the op-
posing party may be designated by ay name, and when such party's
trie name is discovered, the process and zll pleadings and proceed-
ings in the action mzy be amended by substituting the true name.

I. Designatiom of wknown heirs in actions relating o

mamd Droverty. Wien the heirs of‘auy deceased perscn are proper

parties éefendat to &y action relating to zeet property in this’

state, and the names and residences of such heirs are unknown,
" they may be proceeded against under the name and title of the
"wknown heirs' of the deceased.
J. Designation of wmknown perscms. In any action to

- v
determine any adverse claim, estate, lien, or interest in wesd

property, or to quiet title to =t prcper‘w,‘ the plaintiff m=y
include as a defendant in such action, and insert in the title
thereof, in addition to the names of such persons or parties as
aopear of record to have, and other persoms or parties who are
known to have, scme title, claim, estate, h’.én or inte;est in
the zeet property in controversy, the following: '"Also all
other persons or parties wunknown claiming any right, title, lien
or interest in the weel property described in the complaint |
herein,"
COMMENT

For provisions relating to service of summons or unkiown

heirs or persons, see ORLP 7(D)H{e). For jurisdiction in rem, see
ORCP 5.
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Except for sections 20 F. and G.; these rules are based
won existing Oregon statutes., Section 20 F. comes from Federal
Rile 9 (d), and section 20 G. is new and designed to eliminate
sae archaic asehaie pleading rules that remsin in old Oregon case
1=¢. Section 20 A., based o Utsh Rule of Procedure 9(c), is
similar to ORS 16.480, except that the defendant must specifically
allege the conditions precedent mot performed. Section 20 H.
has the same effect as ORS 13.020, bur the clesrer language from

Alabama Rule of Civil Procedimre 9(h) was used. ORS 16.540 was
eliminated, )

RULE 21
[EFENSES AND OBJECTICNS; HOW PRESENTED; BY
FLEADING OR MOTICN; MOTION FOR JUDQENT QN THE
/ PLEADINGS

A. How presented. Every defense, in law or fact, to a

claim for relief in any pleading, vhether a complaint, counter-
claim, cross-claim, or third-party claim, shall be asserted in
the responsive pleading thereto, except that the following de-.
: Zo Y1 miss
fenses may at the option of the pleader be made by motiont (1)
lack of jurisdiction over the subject matter, (2) lack of jur-
isdiction over the person, (3) that there is another action pend-
ing between the same parties for the sam cause, (4) that plain-
tiff has not the legal capacity to éue, (S) insufficiency of sum-
~ Proedss
mns or process or insufficiency of service of summons or preesss,
(6) fzilure to join a party wmder Rule 29, (7) failure to state
ultimate facts sufficient to constiture a claim, and (8) that the
pleading shows that the action has not been commenced within the
, Zs dismiss
time limited by statuts. & mwtioy/ meking any of these defemses
shall be made before pleading if a further pleading is pemmitred.

The grounds won which aty of the emxerated cefenses are2 based
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shall be stated specifically and with particularity in the respon-
sive pleading or mtion. No defense or cbjection is waived by
being joined with e or more other defemses or objections in a
76 dismiss
responsive pleading or motion. If, am a mtion/asserting defenses
() through (6), the facts constituring such defemses do mot ap-
sear on the face of the pleading and matters outside the pleading,
including affidavits and other evidence, are presented o the cowt,
all parties shall be given a reascnable opportunity to present
evidence and affidavits and the cowrt may determine the exis-
tence or mon-existence of the facts supporting such defemse or
n;?.y defer such determination wuntil firther discovery or wmtil
trial o the merits.
B. Motion for judement theblead:inzs. After the

pleadings are closed but within such time as ot to delay the
trial, ay pa:r:yn:ay mve for judgment m tne pleadings.

C. Preliminary hearings. The defenses specifically
denominated (1) through (8) in section A. of this rule, whether

mede in a pleading or by mtion and the motion for judgment on
the pleadings mentimed in secti@ B. of this Rule, shall be
heard and determined before txial m applicatiom of any party,
wmless the couwrt orders that the hearing and determinatiomn

thereof be deferred wmtil the trial.



D. Mtion to meke more definite and GEW\

) N\
allegations of a pleading are so indefinite or wcertain that \3
/

the precise nature of the charge, defense or reply is mot anpaf-/<

ent. ’/Lzbgn motion made by a party before responding to a pleading,. \
\

kY

or if o respasive pleading is permitted by these rules waon \
motio by a party within 10 days after service of the pleading,
crxpontkzecmrt'saminitiatﬂ.veatmytﬁ:ré, the court may re-
quire the pleading to be mde definite and certain by awendment, !
If the motion is grmted'andtheorderoftheccm is not obeyed
within 10 days a&eri;ee‘?f::‘ofduecrderorwidﬁnsudnomertim
as the cowrt may fix, the cowrt mgy strike the pleading to which
the motion was directed or meke such order as it deems just.

E. Motion to strike. Upon motion made by a party

before respending to a pleading or, if mo responsive pleading
is permittad by these rules, ‘upon motion made by a party within
10 days after the service oflthe pleading wa such party or
wan the court's o initiative ar aiy time, the court may

order stricken: (1) ay sham, et fﬁ.volous cr irrelevant plead-

“OT_any pleading containing more than one claim or defense not -

' ing or defense; (2) ay imsufficient cefense e or any sham, (5303

te]y/\'

‘/ . e

frivolous, irrelevant, or redmdant matter inserted in a plead-
F. Camsolidatim of defenses in motion. A party who

makes a motion wder this rule may join with it any other motdons

herein provided for and then available to the party. I1f a party

mekes 2 motim wmder this rule but omits thersfrom any defense or

cbjectim them availasble to the party wiich this rule permits to
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be raised by motian, the party shall not thereafrer mske a moticn
based on the defense or cbjectioﬁ so am.tted, except a moticn as
provided in subsectin G.(2) .of this rule m aniy of the grounds
there stated.

G. Wziver or preservation of certain defenses., (1) A de-

fense of lack of jurisdiction over the per:sdn, that a plaintiff
has not legal capacity to swe, that there is another actiom pending
betwesn the same parties for the same cause, insufficiency of sum-
NS or process, or Insufficiency of service of sumrns or process,
is waived (a) Lfam.ttad from a2 motHon in the droumstances
described in sectim F. of this rule, or (&) if it is neither made .
by motion wmnder this rule nor included in a responsive pleading

or an amendment thereot pemmitted Dy Rule 23 A, to be made as a
matter 6f course; provided, however, the defenses denominated

2) and (5) of section A. of this rule shzll not be raised by
amendment.

G.(2) A defense of failire to stats ultimate facts consti-
tuting a claim, a defense that the action has niot been counenced.
within the time limited by statute, a defense of fzilure to join a
party indispensable wnder Rule 29, and an objection of failure to
state a legal defense to a claim or insufficiency of new matter in
a reply to avoid a defense, may be mede in any pleading permitted -
or ordered wnder Rule 13 B. or by motion for judgment cn the plead-
ings, or at the trial m the rrarits; The objeétion or defense,
if made ar trial, shall be disposed of as provided in Rule 23 B, in

light of any evidence that may have been received,
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G.(3) 1If it appears by mtion of the parties or otherwise
‘that the court lacks jurisdiction over the subject marter, the

court shall dismiss the action.

OQMENT

: Wiile the Comcil wished to retain fact pleading, it also
wanted to cmd excessive we of motions for 'purposes of harassment
and delay The legislatire has already moved in this cn.rect:.on by
providing that the pleadings mot go to the jury. See, =59, Re-
tention of fact pleading does mot automatically mean ratent:.cn of
existing motian practice. This rule is designed to reduce the time
spent m motions through simplification of procedure and a preclu-
sim Tule that requires assertim of zll grownds for dismisszal under
this rule, which are raisable by motion, in a single motion. Although
the structire of this rule is based upm Federal Rule 12, mach of

the language used was drawn from ORS sections or drafted to £t Oregon
practice.

Secuon 2L A, covers the form of asserting defemses to an
opponent's claim., At the pleader's option, these may be asser-
ted in the answer or in a motion to dismiss. The motion to dis-
miss performs the fimction of the former demmrer or plea in
sbatement. Specific grounds for the motion, (1) through (6), &
ot go to the merits and are a matter for dete*nnna._lonuy the
court either on the face of a pleading or based won factual
material submitted to the court. Growmds (7) and (8) g to the
merits and the cowt can mly decide if a party has pled prop-

- erly, If a party wishes to assert facts showing lack or merit,

ThSehs mist be in the form of a sumnery judgment motion or at rial,
Wnatever form is used to assert the cefenses, wmder the last
sentence of section 21 A. and wnder section 21 C., the court has
the flexibility to dispose of the matter in the most efficient
mamer. This rule eliminates the concept of special appearance
and mtdons to quash. An objection of personal jurisdiction is
treated as any other defense and is waivable only wnder the pro-
visions of section 21 G.

The grounds for motion to strike and motion to meke mpre
definite and certain in sections 21 D. and E. come from ORS
16.100 and 16.110 and mot fHom the federal rule. Note, the
motion to strike is used to challenge the sufficiency of a de-
fense or new matter asserted in a2 reply to awoid a defense, and
replaces the former demmrrer to an answer or a reply.

The motion to strike is also the proper procedure to assert failure
to state separately claims or defenses.
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The consolidation and waiver rules of sections 2L F. and G.
are mdeled won the federal rule. The consolidation requirement.
applies to any wotion made under this rule; this would include

» U5 e DOTIODS wnder 2 A., B., D., and E., but not sumary judgment or

P <5ther motions. Special trestment is given to defemses related ©
2',,:}; personal jurisdiction and summoms or process; wnder section 21 G.(1),
it they may rot be asserted for the first time In an amended pleading.

RULE 22

COUNTERCLATMS, CROSS-CLATMS AND
THIRD PARTY CLAIMS

A. Comterclaims. Each defendant may. set Drth as meny

comtarclaims, both legal and equitsble, as such defendant may
a ' ,
have against e plaintiff.

B. Cross-claim agzinst codefendant. (1) Inm any actdicn e
proceeding where two Or more parties are joined as defendants, any
defendant may mﬁlg;’ “;rsi;);;ilege a cross-claim agzinst any other
defendant. A cross-claim asserted against a codefendant must be
@e edsting in favor of the defendant asserting the cross-claim

| and agzinst amother defendant, between whom a separate judgment
might be had in the action ad shall be: (a) me arising out of
the cccurrence or transaction set forth in the complaint; or (b) re-
1at§d to any property that is the subject matter of the action
brougat by plaintifs.

B.(2) A coss-claim may include a claim that the defendant
agzinst whom it is asserted is liable, or msy be liable, to the
defendant asserting the cross-claim for all or part of the claim

asserted by the plaintiff,



L
: i

B.(3) An answer containing a cross-claim shall be served
won the parties who have appeared.

C. Third party practice. (1) At any time after commence-

ment of the action oe-proceeding, a defending .party, as a third-
party plaintiff, may cause a summons and complaint to be served

pon & person ot a party o meactz.cns;—praceeda;ngvmls or
{the third party p]amtnif
may be lisble t5/FE= fior all or parzt of the plaintiff's claim
(theé third party plaintiff,
against-him. T tird=party plaintiff need ot cbtain leave to
s fﬂed\
mke the service if me—Efites the mz::dpart'yconplamtmtlatar

(service of t th the third
than 10 days a.fte:;/ne—-se—rve&- : ”d vt XM*Me he” B?e '

mist cbtain leave oxm motion won motice to all parties to the
action. Such leave shall ot be given if it would substantially
prejudice the rights of existing parties. The person served with
the sumrms and third-party complaint, hereinafter called the
third-party defendant, shall assert any defemses to the third-
party plaintiff's claim as provided in Rule 21 and counterclaims
agginst the third-party plain;iff and cxoss-claims against other
third - party defendants as provided in sections A. and B. of this
rule. The third-party defendant may assert against the plaintiff
ary defenses which the ‘thirg-party plaintiff has to the plain-
tiff's claim. The third-party defendant m=y also assert amy claim
against the plaintiff arising cut of the transaction or occmrence
that is the subject marter of the plaintifi’'s claim agzinst the

third-party plaintiff. The plaintiff may assert -any claim ageinst
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the third-party defendmt arising cut of the transaction or ccoux-
rence that is the subject matter of the plaintiff's claim against
the third-party plaintiff, and the ﬁu.rd-party defendant therswpon .

“the th1r'd arty defendant the third party defendant's )
shall assert/his™ 1fga’:.xse's. as provlded in Rule PARNF: md*HiE”d:wter—

claa.ms and c/mss-c_a:ms as provided in this rule. Any party mEy
ove to strike the third-party claim, or for its severance or
separate trial. A th:u:d—party defendant may proceed wnder this
section agzinst amy i;erscn ot a party to the action who is or m=y
be lisble to the third party defendmt for all or part of the
claim made in the action against the third-party defendant.

C.(2) A plaintiff .aga:'.nst whom a counterclaim has been:
assezted.ﬁzy czuse a third party to be brought in wmder circum-
stances which would entitle a defendsnt to do so wnder subsecticn
C.(Q) of this section. |

D. Joindér of rersons in contract actions. (1) As used in

this section of this rule: A
| D.(L)(a) 'Mzker" means the original party to the contract

which is the subject of the action who is the predecessor in inter-

est .of the plaintiff wmder the contract; ad

C.(L) () '"Cmtract" includes amy instrument or document
evidencing a debt.
D.(2) The éefendant m=y, in an action o a contract brought

by an assignee of rights wnder that contract, join as a party to

‘the action the meker of that comtract if the cefendant has a claim

against the maker of the cmtract arising out of that contract.
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D. (3) A dfendant may, in an actiom m a contract brought by
a1 assignee of rights wmder that contract, join as parties to that
action all or any persans liable for attorney fees wnder CRS 20.097.
D. (4)l In a1y action against a party joined L_Edertm.s sec-
tion of this rule, the party joined shall be treated as a defendant
for purposes of service of sumons and time to answer wnder Rule 7.
E. Sgoarate trial. Upon motion of any party or won the
court's m%:j g‘e co;.::‘t may order a separate trial of any

counterclaim, cross-claim or third party claim so z2lleged if to
so would: (1) be more comvenient; (2) awoid prejudice; or (3) be

more economical and expedire the mmtter.

CXMENT

This rule is almpst identical to the provisions of exis-
tng ORS sections. The Council added the fowrth sentence of sub-
sectim 22 C.(1) to meke clear that the txial judge should not
give leave for az late impleader if this would prejudice existing
parties. Sectim 22 E. was also changed slightly to allow a sepa~
rate trial o the cowrt's own initiative.



RULE 23
AMENDED AND SUPFLEMENTAL, PLEADINGS

A. Amendments. A pleading mey be a:éndedby a party ace
as a matter of course at ary time tefore a responsive pleading
is served or, if the pleading is me to which mo responsive plead-
ing is permitted, the party may so amend it at any tme within
20 days after it is served. Otherwise a party may amend the
pleading cnly by leave of cowrt or by written consent of the ad-
verse party; and leave shall be freely given when justice so re-
quires. Whenever an amended pleading is fled, it shall be served
uéonallparf:iesvho are ot in default, but as to all parties who
are in default or against vhom 2 default previously has been en-
tered, judgment may be rendered in a:cordé:ce with the prayer of the
ariginal ple_adi.ng'served uxzn them; and reither the amended plead-
ing nor the process thereon meed be served wpon such parties in
default wnless the amended pléading asks for additional relief
against the parties in default.

B. Amendments to conform o the evidence. When issues mot

raised by the pleadings are tried by express or implied comsent of
the parties, they shall be treated in all respects as if they had .
been raised in the pleadings. Such amendment of the pleadings as
m=Ey be neceésa:y-to cause them o conform to the evidence and t©
rzise these issues may be mede won mtion of any party at aiy

time, even afrer judgment; but failure so ™ amend does ot atfect

the result of the txrial of these issues. If evidence is chjectad

to at the trial o the ground that it is mot within the issues
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mede by the pleadings, the cowrt mmy allow the pleadings to be
arended and shall d so freely when tne presentation of the
merits of the action will be subserved thereby and the objecting
party fails to sarisfy the court that the admission of such evi-
dnce would prejudice such party in meintaining an action or
defense wen the merits. 'I'necbxmnaygrant a continuance to

enzble the cbjecting party to meet such evidence.
C. Relation back of amendments. Whenever the claim or

defense asserted in the amended pleading arvse ocut of the com-
v

. duct, transactimgjor ocamrence set forth or attempted to be

set forth in the original pleading, the amendment relatass back

to the date of the original pleading. An amendment changing the

party against whom a claim is asserted relates back if the fore-

going provision is satisfied and, within the period provided by

lavforcoumcing&macticnagainstthepartytobebroﬁght

in bf amendment, such party (1) has received such notice of the
institution of the action that the party will not be prejudiced
in meintaining any defense am the merits, and (2) knew or should
have known that, but for a mistake concerning the identity of the
proper party, the acrion would have been brought against the |

party brought in by amendment. _
D. Amendment or pleading over after motion. When a

motion to dismiss or a mticm to strike m entire pleading or a
mtim for a judgment m the pleadings wnder Rule 21 is allowed,
thec:om:tmay,uponsuchtemsasr:aybepraper, allow the party
to file &n amended pleading. If any mption is disallowed, the

party filing the motion shall file a responsive pleading if any is

-62 .



required. By filing any pleading pursuant to this section, the
party fling such amended pleading shall ot be deemed thereby
o have waived the rdght to challengs the correctness of the
court's ruling, _

E. Amended pleading where part of pleading strickem. In

all cases where part of a pleading is ordered stricken, the cowrt,
in its discretion, may require that = a:eﬁded. pleading be filed
amtting the matter ordered stricken. By complying with the
court's order, the party filing such amended pleading shall rot be
ceemed thereby to have waived the right to challenge the correct-
mess of the court's ruling won the mtion to strike.

F. How amendment made. When any pleading is amended before

trial, mere clerical errors excepted, it shall be done by fling

a new pleading, to be called the arended pleading, or by intarlinea-
tion, deletionfor. otherwise. Such amended pleading shall be comp-
lete in itself, without reference to the original or any preceding
aEended ae.

G. Supplemental pleadings. Upon motion of a party the

court ﬁzy, tpon reascnzble rotice and won such terms as are Jjust,
pemmit the party to serve a supplemental pleading setting forth
transactions or occwrrences or events which have happened since the
date of the pleading sought to be supplemented. Peﬁm'.ssicn my be
granted even though the original pleading is defective in its
statement of a claim for relief or d&fmse. If the cowrt deems

it advisable that the adverse par:y plead t© the supplemental
pleading, it shall so order, specifying the time therefor.
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COMMENT

For time for filing and responding to amended pleadings,
see ORCP 15.

, This is a coobination of Federal Rule 15 and existing (RS
sections. Section 23 A. is based upon Federzl Rule 15(2) and
RS 16.430. Section B. is based . Federal Rule 15(). Section C.
is based m Federal Rule 15(c). Section D. is based won CRS
16.380 and 400; mote the cowrt is specially authorized to grant a
mwtion or a judgment m the pleadings but to allow replead-
ing rather than enter a judgment. Section E. is based won ORS
16.400, Section F. is based won ORS 16.410, and Section G. is
based won ORS 16.360 and Federal Rule 15(d).

RILE 24
JOINDER COF CLADMS

A, Permissive joinder. A plaintiff may join in a complaint,

either as independent or as alternate claims, as many claims,

legal or equitable, as the plaintiff has agzinst an opposing party.

AwnB rental due __ aclaim
B, Forcible entry and detainergmd-rental. If an action
a claim

of forcible entry and detainer and arsssiem for remtal due are
joined, the defendant shall have the same time to appear as is
M provided by law in actions for the recovery of rental due.

' Joined .
C. Separate statement. The claims wnited-mist be sepa-

rately stated and must rot require different places of t~ial.

QMENT

This is based on the existing (RS section.

’ RULE 25 (RESERVED)

_ehe
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RLE 2%
REAL PARTY IN INTEREST

Every action or—-proceeding shall be prosecutad in the
name of the real party in i_ﬁt.erest. An executor, administrator,
guardian, bailee, trustse of an express rust, a party with
whom or in whose name a contract has been made for the bemefit
of aother, or a party authbﬁ.zed by statute may sue in their
own names without joiming with them the party for whose benefit

the asction or-proceeding is brought; and when a statute of this

. state so provides, an action or-proceeding for the use or bene-

fit of amother shall be brought in the nzme of the state. No
action or-proceeding shall te dismissed on the ground that it is
not prosecutad in the name of the real party in interest wnril

a reasonzble time has been allowed after ocbjecdon for ratifica-
tHon of camencement of the acm.cncrpmceed&g by, or joinder
or substitﬁﬁcn of, the real party in j;nterest; and such ratifica-
tion, joinder, or substiturion shall have the same effect as if
the action o=-proecseding had been commemced in the name of the
rezl party in interest.

CQMENT

This rule is based won Federzl Rule 17(a) btut is gm-
erally the same as ORS 13.030. The rule specifically deals
with guardians and zctions in the name of the state and provides
a procedure for dealing with real party in inrerest objections.



RIE 27
MINOR OR INCAPACITATED PARTIES

A. Appearance of minor parties by suardizn or conservator.
Wen a mnor, who has a conservator of su-ch'un'mr’s estate or a
guardian, is apartytbanyacticn e=-proeceeding, such minor
shall appear by the conservator or guardian as may be appropriate
or, if the court so orders, by a guardian ad litem appointed by
the court mwnlchthe action or--proceeding is brought. If the
minor does not have a conservator of such minor's estate or .a
guardian, the minor shall appear by a guerdian ad litem appointed
by the court. The court shall appoint some suitable person to
act as guardian ad litem: |

A.(1) When the miror is plaintiff, won application of
the minor, if the minor is llx-yez;vrs of age or older, or won
gpplication of a relative or friend of the minor if the minor
is wnder 14 years of age. |

A.(2) When the miror is defendant, wpon application of
the minor, if the minor is 14 years of age or older, fHled
wirhin the period of time specified by law for sppearance and
aswer after service of summoms, orifthe.n::'.nor fails so to
apply or is under 14 years of age, won application of any
other party or of a relative or friend of the minor.

B. Appearance of incapacitated person by conservator or

suardian. Vhen an incapacitated person, who has a conservator
of such person's estate or a guardian, is a party to any action
e=-proceeding,’ the incapacitated person shall appear by the con-

servator or guardian as may be appropriate or, if the cowrt so
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orders, by a guardian ad lJ.tem appoin’_ced by the court in which
the action er-proeeeding is brought. If the incapacitated per-
san does not have a censervator of such person's estate or a
guardian, the i.nca:pacitated person shall appear by a guardian
ad litem sppointed by the comxrt. The court shall sppoint some
suitable person to act as guardizn ad litem:
| B.(1) When the incapacitated person is plaintiff, won
application of a relativwe or friend of the incapacitatad per-
B.(2) Wnen the incspacitated person is defendant, wpon
application of a relative or friend of the incapacitated perscn

filed within the period of time specified by law Zor sppearance

and. answer afrer service of symmons, or if the applicaticn is
ot so filed, won applicatrion of amy party other tham the

incapacitated person.

COMENT
This mile is based m the existing ORS sectioms.
RULE 28
JOINIER OF PARTIES

A. Permissive joinder as plaintiffs or defendants. All

persons mey join in e action or-proceeding. as plaintiffs if
they assert ay right to relief jointly, severally, or in the
altemative in respect to or arising cut of the same tramsacticn,

ocourrence, or series of trznsactions or ccourrences and if any
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questLon of law or fact commm to all these perscons will arise
in the action. All persons mey be joined in one action or-pro-
ceeging as defendants if there is asserted against them jointly,
severally, or in the alternative, any right to relief in respect
to or arising out of the same transaction, ocaurrence, or series
of tramsactions or occurrences and if any question of lav or fact
comon to all defendants will arise in the action. A plaintiff
or defendant need mot be interested in obtaining or defending
against all the relief demmnded. Judgment may be given for cme
or more of the plaintiffs according ™ their respective rights
to relief, and against one or more defendants according to

their respective liabilities.

B. Separate trials. The cowrt mey mske such orders as

will prevent a party from being embarrassed, delayed, or put to_
. {éxpense) i ‘the party’
umecessary/expense by the inclusion of a party agzinst whom/he
{that party.
asserts o claim and who asserts o claim againstriiml and-mey The court may

order separate trials or meke other orders to prevent delay or
prejudice.

CENT
This is based an existing ORS 13.161.
RIE 29
JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION

A. Persons to be joined if feasible. A person who is

sibject to service of process @nd-shose—joinder witi-mot-deprive
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%mef%jmisdictim-over»mewmjeet—mt&réf—&xe—a:tﬁen
snall be joined as a~party'in. the acticn e=-proeesading if (1) in
that perscn's absence coupi'ete relief camot be accorded amng
those. already parties, or (2) that person claims an interest
relating to the subjecﬁ of the action exr-proeseding and is so
situaced that the disposition in that persan's absence msy (a) as
a practical matter impair or impede the person's ability to
protect. that interest or (b) leave aiy of the persons already
parties subject to a substantial risk of incurring dowble,
mltiple, or otherwise inccnsistent cbligations by reason of
their claimed ﬁ1tar°.st.. If such person has rot been so joined,
the cowxrt shall order that such person be made a party. If a
persen should join as aplaiiltiﬁ' but refuses-‘to d so, such

perscn shall be made a defendamt, the reason being stated in the

B. Detarminarion by cowrt whenever joinder not fsasible.

If a persen as described in subsecticns A.(1) =nd (2) of this
rule camot be made a party, the cort shall determine whether
in equity and good cmscience the actim -e=—sweesseima should
proceed arrng the parties before iz, or should be dismissed, the
ebsent person being thﬁ.s regarded as indispensable. The fazcrors

to be considered by the cowrt include: £irst, to what extent a
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judgment rendered in the person's absence might be prejudiéial
to the person or those already parties; second, the extent to
wiich, by protective provisions in the judgment, by the shaping
éf relief, or other measwres, the pzejﬁdice can be lessenmed cr
awided; third, whether a judgment rendered in the person's ab-
sence will be adequate; fourth, whether the plaintiff will have
A adequate remedy if the action ewpeeessdbw is dsmissed for
xjoinder.

C. Exception of class actions. This rule is subject to

the provisions of Rule 32,

D. State agencies as parties in govermmental administra-
~L3ECL1onS '
tﬂ:@ﬂﬂi#gg!!!:s. In iy action es-pesesedsms rising out of

county admnistration of finctions delegated or cotracted to the

conty by a state agency, the state agency must be mede a party
to the action es<swsecndnys.

‘COMMENT

For a specific rule relating to joint obTigations, see
ORS 15.100

This is based won Federal Rule 18. The existing Oregon

rules & mot cmtain an adequate indispensable party rule.

This rule directs a court to look to the factors relevant to a
decision whether a party should be included and whether the

case should proceed when joinder of an interested person is not
feasible. Those factors are described in temms of perticular
cmsequences to the existing parties and the interested person
and the ways by which these consequences might be ameliorated .
by shaping relief or other steps& Secticn 29 D. does not appear
in the federal rule and was t feom CRS 13.190.

References to subject matter
jurisdiction and venue were
deleted as 1inappropriate to
state practice.
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RILE 0
MISJOINDER AND I\U\IJOINDER (F PARTIES
Misjoinder of parties is mot ground for dismissal of an
action or procesding. Par::.as may be dropped or added by order
of the comrt o mtdon of a1y party or of its .cwn initiattve at
a1y state of the action snd x such terms as are just. Amy claim
against a party may be severed and proceeded with separately.
QQMENT |

- This is based m Federal Rule 2L, Misjoinder or non-
joinder are presently asserted by demmrer, motion to strike or
pleading.
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RULE 31
INTERPLEADER

A. Parties. Persons having claims against the.p1ain-
tiff may be joined as defendants and required to interplead
when their claims are such that the plaintiff is or may be
exposed to double or multiple liability. It is not ground for
objection to the joinder that the claims of the several claimants
or the titles on which their claims depend do not have a common
origin or are not identical but adverse to and independent of
one another, or that the plaintiff alleges that plaintiff is not
liable in whole or in part to any or all of the claimants. A
defendant exposed to simf]ar liability may obtain such inter-
pleader by way of cross-claim or counterclaim. The provision of
this rule supplement and do not in any way limit the joinder of
parties otherwise permitted by rule or.statute.

B. Procedure. Any property or amount involved as to
which the plaintiff admits liability may, upon order of the
court, be deposited with the court or otherwise preserved, or
secured by bond in an amount sufficient to assure payment of the
liability admitted. The court may thereafter enjoin all parties
before it from commencing or prosecuting any other action regard-
ing the subject matter of the interpleader action. Upon,hearing;
the court may order the plaintiff discharged from liability as
to property deposited or secured before determiniqg the rights

of the claimants thereto.
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COMMENT

Rule 31 A.is based upon Federal Rule 22. Adoption of this
rule was recommended to the last legisliature by the Oregon
State Bar. Two forms of interpleader are covered by existing
Oregon Law, ORS 13.120 and equitable interpleader. The effec-
tiveness of the interpieader device in Oregon under the existing
rules is hampered by the Timited scope of ORS 13.120 and the
historic limitations on equitable interpleader. This rule is of
general application and eliminates the equitable interpleader
requirements that the same debt or duty be claimed by all the
interpleaded parties, that the claimant's titles or claims be
dependent on or derive from a common source, that the stakeho]der
not have or claim any interest in the subject of the interpleader
and that the stakeholder not have incurred any independent
1iability to any one of the claimants.

Section 31 B. was adapted from the Michigan court rules to
preserve the procedure of ORS 13.720 which allows the stakeholder

who-hu&-mrﬂ#ﬁe—ega-%e-eepsgﬁt to be dismissed from the action.



RULE 32
CLASS ACTIONS
A, Requirement for class actHon. One or more members of

a class may sue or be sued as representative parties am behalf of
all aly if: |

A.(1) The class is so mmerous that joinder of zll members
is impracticable; and

A.(Z) There are questions of law or fact commom to the
class; and

A.(3) The claims or defemses of the repiesentat:’.ve
parties are typical of the claims or defenseé of the class; and

A.(4) The representative parties will fairly and ade- |
quately protect the interests of the class; and

A.(S) Im an action for damages under subsection (3) of

section B. of this rule, the representatiwe parties have complied



il

with the prelitigation notice provisions of section I. of this
rule.

B. Class action maintainsble. An action S

TEy be mmintained as a class action if the prerequisitres of
section A. of this tule awe satisfied, md in addition:

B.(1) The prosecution of separats actions by or against
individual members of the class would create a risk of:

B.(1)(a) Inconsistent or varying adjudications with res-

. pect to individnal members of the class which would establish

incompatible standards of conduct for the party opposing the
clags; or |

B.(1) () Adjudications with respect to mdlv:.dual TED-
bers of the class wh:.ch would as a practical matter be disposi-
tive of the interests of the other members rot parties to the

adjudicarions or substantially impair or impede their ability to

protect their Interests; or

B.(2) The party opposing the class has acted or fafzzsed
to aét cn grounds  generally applicable to the class, thersby
meking sppropriate final injunetive relief or correspanding
declaratory relief with respect to the class as a wivle; or

B.(3) Te court finds t.‘natt’:;e questions of law or fact
commen to the meubers of the class predominate over any ques-
tions affecting cnly individual members, and that a class action
is siperior t other available uethods fHor the fair and efficient

v
adjudication of the controversy. Camon questicnsof law or fact
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shall ot be deemed to predominate over questions affecting only
individual members if the court finds it likely that final deter-
mination of the action will recu:_re separate adjudications of the
claims of mmerous members of the class, unless the separate ad--
Judications relate pn.nar:ly to the calculation of damages. The
matters pertinent to the findings include: (a) the interest of
members of the class in individually controlling &1& prosecurion
or defense of separate écr_ims or pweeesditres  (b) the extent and
nature of any litigation conceming the controversy already com-
menced by or agzinst members of the class; (c) the desirability
or wndesirability of concentrating the litigation of the claims
in the particular forum; (d) the difficulties likely to be en-
countered in the memagement of a class action, including the
feasibility of giving adequate motice; (e) the likelihood that
the dazmages to be recovered by individual class members if judg-
ment for the class is entered are sovmim'.mal as ot o warrant
the intervention of the cowrt; (£) after a preliminary hearing or
otherwise, the determination by the court that the probability
of sustaining the claim or defense is minimel.

C. Court discretion. In an action comenced pursuant to

subsection (3) of section B. of this rule, the cowr: shzll con-

sider whether justice in the action would be more efficiently
served by mzintenance of the action in lieu thereof as a class
action pursuant to subsection (2) of section B. of this rule.

D. Couxrt order to determine mmintenance of class actions.

As soon azs practicable aftrer the commencerment of an action Oz—prew

Dmmmbiere brought as a class action, the cowrt shall determine by
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order whether it is o be so maintained and, in action pursuant
ue subsect_:ion (3) of saction B. of tlu.s nile;, the cowrt shall
find the facts specially and state separately its conclusions
thereon. An order wnder this section may be conditional, and
may be altered or amended before the decision on the merits.

E. Dismissal or comromise of class actions; court aporoval

required; when motice required. A class action shall not bte dis-

missed or compromised without the approval of the court, and notfice
of the proposed dismissal or compromise shall be givem to all mem-
bers of the class in such mammer as the court directs, except that
if the dismissal is to be without préjudice or with prejudice
agzinst the class representative anly, then such dismissal mey be
ordered without totice if there is a showing that ro compensation

in any form has passed directly or indirectly from the party op-

S _ v (the class representative's)
_posing the class to the class representative or to Ellermeicy

and that mo promise to give any such compensation has been made.
If the statute of limitations has mm or may rnm agzinst the claim
of aiy class member, the cowrt may require appropriats motice.

F. Coumrt authority over conduct of class actions. In the

conduct of actions to which this rule applies, the cowrt mey meke
@pﬁ:opﬁate orders which mey be altered or amended as may be
desirzble: |

F.(1) Determining the course of procesdings or prescrid-
ing measures to prevent wmdue repetition or complication in the
presentation of évidence or argument;

F.(2) Requiring, for the protection of the members of
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the class or otherwise for the fair conduct of the action, that

- rotice be given in such mgrmer eas the cowrt mey direct to some

or all of the members of @iy step in the action, or of the

proposed extent of the judgment, or of the cpportumity of meEm-
bers to signify wnether they consider the representation fair
ad adequate, to intervene and present. claims or defenses, or
ctherwise to come into the action;

F.(3) Imposing conditions an the representative parties.
or on intervenors;

F.(4) BRequiring that the pleadings be amended to elimi-
nate therefrom allegations as to representation of absent persoms,
and that the action proceed accordingly;

F.(5) Dealing with similar procedural matters.

G. Notdce required; ccntent; statements of class members

required; form:; content; amount of damacges; effect of failure to

file required starement; stay of action in certzin cases. In any

class action maintained wnder subsection (3) of section B. of this
rule:

G.(1) The court shall direct to the members of the class
the best notice practicable under the circumstances. Individual
otice shall be given to all members who can be identified
through reascnable eﬁort.' The notice shall advise each member
that: |

G.(1)(a) The court will exclude such member Hrom the
class if such member so requests by a specified dare;

G.k (L) (v The judgrent, vhether favorsble or mot, will

include all members who do mot request exclusion; and
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G.(1)(e) Any member who does mot request exclusion may,
if such member desires, enter an agppearznce through such mem-
ber's counsel. |

G.(2) Prior to the final entry of a judgment against a
defendant the court shall request members of the class to sub-

mit a statement in a form prescribed by the court regquesting

affirmarive relief which may also, where appropriate, raquire

- information regarding the nature of the loss, injury, claim,

transactional relationship, or damage. The statement shall be
designed to meet the ends of justice. In determining the form
of the statenznﬁ, the court shall consider the natime of the acts
of the defendant, the amount of knowledge a class member would
have about the extent of such member's damages, the natwre of the
class, including the probable c:egree of sophisticarion of its
members, and the availability of relevant information from sources
other than the individusl class members. The amownt of damages
assessed agzinst the defendant shall ot exceed the total amunt
of damages determined to be allowable by the court for each indi-
v.'.cmal cless metber, assessable court costs, and an award of ac-
tomey fees, if ay, as determined by the court.

G.(3) Failures of a class wember t fHle é. statement re-
quired by the cowrt will be grounds for the entry of judgment dis-
missing such class member’s claim without prejudice to the right
to meintain an individual, bz:cr: ot a class, acticon for such
claim,

G.(4) Whers a party has relied upon a statute or law
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which another party seeks to hawve declared invalid, or where al
party has in good faith relied upon any legislative, judicial,
or administrative interpretaﬁion or regulation which would
necessarily have to be wided or held inapplicable if another
party is to prevail in the class action, the action shall be -
stayed wntil the court has made a-detez:inaticn as to the
validity or applicability of the statute, laﬁ, interpretation
or regulation.

H. Comencement or maintenance of class actions regarding

particular issues; division of class; subclasses. When approp-

riate:

H.(1) An action cumpweesedisss mzy be brought or maintained
as a class action with iespect to particular issues; or

H.(2) 4 class may be divided into subclasses and each sub-
class treated as a class, and the provisions of this rule shall
then be construed and applied accordingly.

. aquire
I. Notice and demsnd eqdizee prior to commencement of

action for damages. '
commencement

I.(1) Thirty days or more prior to thq/@ameaaa:a;: of an

action for damsges pursuant to the provisions of subsection (3) of
Section B. of this rule, the potential plaintiffs' class repre-
sentative shall:

I.(1)(a) Notify the potential defendant of the particular
élleged cause of action; and

I.(1)(d) Demmnd that such person correct or rectify the

alleged wrong.
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I.(2) Such nqticg shall be in writing and shall he. sent
by certified or registered meil, retimm receipt requested, to
the place where the trzmsaction occourred, such perscri’-s princi-
pal place of business within this state, or, if neither will
effact actual mtice, the office of the Secretary of State.

J. Limitation on meintensmce of class actions for damages.

No action for damsges m=y be maintained under the provisions of
sections A., B.,‘/and C. of this rule upon a showing by a defendant
that 211 of the following exist:

J.(1) All potential class members similarly situated have
been identified, or a reasonable effort to identify such other
people has been m=de; |

J.(2) All potent:.al class menbers so.identified have been
rotified that won their request the defemdant will meke the ap-
propriata camensation, cnrrecti.m:(or remedy of the alleged wrong;

J.(3) Such compensation, correctionfor remedy has beem,
or, in a reasonable time, will be, givem; and

J.(4) Such person has ceased from engaging in, or if im-

mediate cessation is impossible or wmreasonsbly expensive wndexr

the circumstances, such person will, within a reasonable time,
cease . to engage in, such methods, acts or practices alleged to be

viclative of the rights of potential class merbers.

K.. Application of sectdions I. and J. of this rule to

acttions for equitzble relief: amendment of complaints for eguitable

relief to request dameges permitted. An action or equitable ra-

lief brought wnder sections A., B., and C. of this rule may be

o

[N



comrenced without compliance with the provisions of section I.
of this rule. Not less than 30 days after the commencement of
an action for equitable relief, and after compliazmce with the
trovisions of section I. of this rule, the cilass representative's

caplaint may be amended without leave of cou':t taqmclu.d.e a

request for damages. The provisions of section & of this rule
shall be applicable if the complaint for injunctHve relief is
arended to request damages.

L. Limitation on mintenance of class actions for recovery

of certain statutory penalties. A class action mey rot be main-

tained for the recovery of statutéry mnimm penaltiés for any
class member as provided in ORS 646.638 or 15 U.S.C. 1640(a) or

any other similar statute.

M. Coordinatim of pending class actions sharing commn

question of law or fact.

M. (1)(a) When class actions sharing a commn question of
fact or law are pending in different courts, the presiding judge

) upon motion of any party or on the court's own)
of ay such cowrt, - = = =

SrpesEs Ty request the Suz:rezm Court to assign a Circuit Court,
Court of Appeals or Supreme Court judge to datemﬁne whether
coordination of the actions is appropriate, and a judge shall be
so assigned to meke that determinatiom.

" M.(1)(®) Coordination of class actions sharing a commom
question of fact or law is apprdpriate if one judge hearing all
of the actions for all purposes in a selected site or sites will
promote the ends of justice taking into account whether the com-

mn question of fact or law is predominat:ing and significant to
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the litigation; the comvenience of parties, witnesses, and cowm-
sel; the relarive development of the acticns and the work product
of comnsel; the efficient wilization of judicial facilities and
Gl
/Sampeowe; the calendar of the courts; the disadvantages of
chaplicat*’.ve ad inconsistent mlings , orders, or judgments;
and the likelihood of settlement of the actions without Axther
litigarion should coordination be denied.

M.(Z) If the assigned judge determines that coordination -
is annmonata such Judge shall order the actioms ccordinated,
report that fact to the (hief Justice of the Swreme Coxt, and
the Ch:.ef Justice shail assigl a judge to hear and determine

~ the actions in tiue site or sites the Chief Justice deems approp-
riate, -
- M.(3) The judge of ay comz: in which there is pending

an action sharing a commm question of fact or law with coordina-
upon motion of any party or on the court's own initiative,)
— - = _Tﬁ—'—-, _‘- e e A . o M

may requést the judge assigned to hear the ooordinatad action
for an orcer ccord:.naz::.ng such acncns Coordinaticn of the actiom
pending btefore the judge so requesting shall bte determined wnder
the standards specified in subsecticn (1) of this section.

M.(4) Pending any determination of whether coordinaticn
is appropriate, the judge assigned to meke the determipation mey
stay aiy action bemg considered for, or affecting any action
being considered for, coordination.

M. (5) Notwithstanding any other provision of law, the

Supreme Court shall provide by rule the practice and procedime
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for coordination of class actions in convenient courts, including
provision for giving rotice and presenting evidence.

N. Judgment; inclusion of class members; description; names.

The judgment in an action Ge—preeesdimg mmintained as a class
action wnder subsections (1) or (2) of section B. of this rule,
whether or ot fzvorable to the class, shall include and describe
those vhom the cowrt finds to be members of the class. The judg-
mEnt In an action Gee-seeesadime mmintained as a class action wnder

sibsectdon (3) of section B. of this rule, whether or not favorable

| to the class, shall include and specify by name those to whom the

otice provided in section G. of this rule was directed, and whom
the court finds to be members of the class, and the judgment shall
state the amunt to be recovered by each member.

0. Attorney fees. Any award of attorney fees against the

marty opposing the class and any fee charged class members snall be
resscnable md shall be set by the court.

These are the existing ORS sections relating to class actioms.
(RS 13.400 and 13.410 are leftr as statutes beczuse they are rules of
appellate procedure. ORS 13.310 is left as a statute because it is
a rule of evidence.



¢ ~—

RULE 33
INTERVENTION
A. Definition. Interventicon takes place when a thirxd
person is pemitted to become a party o & acticn Ge-wedaadiig
between other persons, either by joining the plaintiff in daim-
ing what is sought by the complaint, er by wmiting with the
defendant in resisting the claims of the plaintiff, or by demand-

g acversely to both the plaintiff and defendant.

ing/
B. Imtervention of right. At any time before txrizl, =y

person shall be permitted to intervene in & action ce-pseeeed-
me vhen a statute of this state or these rules confers an wmecondi-
tHional right to intervene.

C. Permissive interventicn. At @y Cme before txrial any

person who has an interest in the matzer in htigaﬁion By, by
leave of court, intervene. In exercising its discretion, the court
shall consider whether the intervention will wmduly delay or
prejudice the adjudication of the rights of the original parties,

D. Procedrs. A person desiring to. inrerveme shall serve a
mﬁmtointerveneupontbepaﬁi&sasprovidedin&le& The
moticn shall stats the grownds therefor and shall be accompanied
by a pleading setting forth the claim or defense for which interven-
tion is sought. If the court sllows the interventicn, parties shall,
within 10 days, file thosé responsive pleadings widch are permittad

or required by these rules for such pleading,
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AIPENT

This rule is based won the existing Oregon intervention
rule in ORS 13.130. Section 33 B. recognizes the possibilitcy
of mendatory statutory intervention; see, ORS 105.760, 105.755
and 373.060. The first sentence of section 33 C. comes from
the existing ORS section; the second is tzken from Federal Rule
24(b). The exdsting rules do mot clearly cover the procedurs
or intervention; this rule includes a new section 33 D. rela-
ting to procedure.

RILIE 3%
SUBSTITUTION OF PARTIES

A, Nonabatement of action or proceeding bv death, disa-

bility or transfer. No action ewwpweeeadiss shall abate by the

death or disability of a party, or by the transfer of any interest
therein, if the claim survives or continues.

B. Death of a party; continued proceedings. In case of

the death of a party, the court shzll, o motion, allow the a.ctioﬁ
] to be contimued:

B.(1) By such party's personal representative or succes-
sors in interest at any Hme within cne year after such party's
ceath; or

B.(2) Agzinst such party's personal representative or
successors in interest at aiy dme within four months after the date
of the first publication of motice to interested personms, but

™t more than me year after such party’'s death.

C. Disability of a party; contimmed proceedings. In case
of the disability of a party, the cowrt mmy, at any time within

de year thereafter, an mtion, allow the action Gwwpeeemsdes
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to be continued by or against the party's gusrdian or comservator
Or successors In interest.

D. Death of a party: surviving parties. In the event

of the death of e or more of the plaintiffs or of ae or more
of the defendmts in e action Cweswsesssimes in hich the right
sought to be enforced survives anly to the surviving plaintiffs
or aly against the surviving defendants, the action Ghwmsesed-
_ | shown

s=y Coes mot aate. The death shall be sugERaRREmDon the record
and the sction eweerommesbess shzil proceed in fzvor of or agzinst

the surviving parties.

E. Transfer of interest. In case of any transfer of

interest, the action may be continued by or against the origi-
nal party, unless the court upon motion directs the person
to whom the interest is transferred to be substituted in the

action or joined with the original party.

E Pwlic officers; death or separatiem from office.

F.(1) When a public officer is a party to a1 acticn -e=
pamceadne In such officer's official capacity and dxing its
pendency diss, resigns, or otherwise ceases to hold office, the
actim Ce=mrormeds dces not: zbate aid.‘ such officer's successor
is auromatically substituted as a party. Proceedings following
the supstitution shall be in the name of the substitured party,
but ary misnomer not affecting the substantial rights of the
parties shall be disregarded. aAn order of substiﬁuzicn mEy be
entered at ay tHme, but the amissicn to enter such an order

shall oot affect the substiturion.
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F.(2) when a public officer sues or is sued in such offi-

. seer's officizl capacity, such officer may be described as a party

- by official titrle rather than by name; but the court may require

such officer's name to be added.

(. Procedure. The motion for substitution mey be mede
Y
by any party, ¥ by the successors in in}:erest Cor representa-

-tives of the deceased or disabled party,or the successors in

interest of the transferor and shall be served on the parties
as provided in Rule 9 and won persons rot parties in the men-~

rer provided in Rule 7 for the service of a summms.

R /“Section E. was takeD
COMMENT from Federal Rlﬂ_i 25.

This rule generally preserves the existing ruleg of ORS
13.080. @RS 13.090 was umecessary and was eliminated.
3% A, through D. we the language of the existing statute:
wrds, '"if the claim survives or continues'', were added to the
first sentence of section 34 A. to meke clear that this rule re-
lates cnly to the procedural question of abatement of the action.

Sections 3% E. and F. are based won sections (a) and (d)
of Federal Rule 25. The federal spproach to substitution of fed-
eral officials is more direct and flexible than existing Oregon
ractice. Section 34 &. provides a procedure for substitution,
which is ot addressed by the existing (RS sections.

RILE 35 (RESERVED)



RILE 36
GENERAL FROVISIONS (DVERNING DISCOVERY

A, Discovery methods. Parties may cbtain discovery by

ae or mre of the ollowing methods: depositions won oral
examnation or written questions; written mﬁer:ogatozies; prod-
wtion of documents or things or permission to enter won land
ar other property, or inspection and other purposes; thysical

and mental examinations; and requests for admission.

B. Scope of discowery. Unless otherwise limited by order

of the cowrt in accordance with these rules, the scope of discovery

is as follows:

B.(1) In gemeral. For 2ll forms of discovery, parties
may inquire regarding any matter, ot privileged, which is
relevant to the claim or defense of the party seeking discovery
or to the claim or defemse of amy other party, including the
existence, description, natimre, custody, cmdition:and locatin
of aiy books, CbCLIIEﬂtS\,/OI" other tangible ti'zings:/ ad the identity
and locaticn of persoms Bzving knowledge of ey discoverzble
metter. It is ot gromd for cbjection that the informaricn
sought will be inadmissible ar the trial if the information
sought gppears reasczbly calc.ﬁated to lead to the discovery of

admissible evicdence.
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3.(2) Insurance acreemeEnts.

B.(2)(a) A parcy may cbtain dscovery of the existznce
and limits of lisbility of aiy insurance agreswment wder which
any person or entity ca:::y:vng @ an Insurance business may be
lisble to satisfy part or ‘all of a judgment which may be en-
tered in the action eowwwoeswdémc or 0 indemify or reimburse
for payments made to satisfy the judgment. The policy nesd not
be provided umless a person or entity carrying au an insursnce
business has formelly or informelly raised ary question regard-
ing the existence of coverage for the claims being asserted in

In such case, the party seeking dis-

covery shall be/zewwees of aniy prior question regarding the
tence of coverage at the tme discovery of the existence ad’

limits of the insurance egresment is sought. If ay question of
the existence of cowerage later arises the party c:u.scovered
against has the duty to mmacrl_ately/asaaﬁa- the party who sought

immediatel
discovery/oi the question regarding the existence of coverage.
e

The party seeking discovery shall be/edsdsed of the basis for

cntesting coverage ad won request shall be fizmished a copy
of the insurance agreement or policy.

B.(2) () Information concerning the insurance agreement
is mot by reason of disclosure admissible in evidence ar trial.
For purposes of this paragraph, an application for insurance

shall mot be treated as part of an insurance agreement.



B.(3) Trizl vreparation materials. Subject to the provi-

sims of Rule 44 and subsection B. (4) of this rule, a party may
cotain discovery of documents and tangible things othemise. dis-
coverzblé wnder section B. (1) of this rule and prepared in
anticipation of litigarion or for txial by or for another party
or by or for that other party's repre.sentat:i.\é (including an
arcomey, consultant, surety, indemitor, insurer, or agent)
aly won a showing that the party seeking discovery has substan-
- tial need of the materizls in the preparation of such party's
case and is wnable withour wndue hardship to cbtzin the substan-
tial equivalent of the materials by other means. In ordering
discovery of such materials when the required showing has besn
mde, the court shall protect against disclosure of the mental
impressions, conclusions, opinions, or legal theories of an
attomey or other representative of a party conceming the

litigation.

A party may cbtain withour the required showing a state-
mEnt cnceming the action ee—proreedie or its subject matter
previcusly macde by that parcy. Upon raquest, a Derso /Tot 2

party wmay cbtain without the required showing a stacement con-

ceming the action or its subject metter previously made by

o

that person. If the request is refused, <«

~

a court order. The provisions of Rule 46 A, (4) apply to the

)]
9«
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avard of expenéé; incwrred iﬁ relation to the mtion. For pur-
poses.of this paragraph, a statement previously mede is (a) a
written statement signed or otherwise adopted or approved by

the person meking it, or () a stanogzaphic, mechanical, electzi-

czl, or other recording, or a transcription thereof, which is a

- substantially verbatim recital of an oral statsment by the perscn .

.meking it and contaoporanesusly recorded.

B.(4) Expert witnesses.
B.(4)(a) Upon request of any party, any other party shall

deliver a written statement signed by the other party or the

other party's attorney giving the name and address of any person

the other party reasonably expects to call as an expert witness

at trial and the subject matter upon which the expert is expected to
testify.

B.(4)(b) A party who has furnished a statement in response
to paragraph (a) of this subsection and who decides to call addi-
tional expert witnesses at trial not included in such statement is
under a duty to supplement the statement by immediately providing
the information required by paragraph (a) of this subsection for such
additional expert witnesses.

B.(4)(c) 1If a party fails to comply with the duty to fur-
nish or supplement a statement as provided by paragraphs (a) or (b)
of this subsection, the court may exclude the expert's testimony if
offered at trial.

B.(4)(d) As used herein, the term; "expert witness"”,

includes any person who is expected to testify at trial im am expert
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RILE 37

PERPETUATTIQN OF TESTIMONY (R EVIZENCE
EEFORE ACTION (R PENDING APPEAL

A. Befors action.

A. (1) Petition. A person who desires to perpetruate testi-
mwny or to cotain discovery to perpetuate evidence wnder Rule 43
o Rule 44 regarding any matter that may be cognizable in any
court of this state mey file a petition in the circuit cowrt in
the county of such person's residence or the residence of any

expected adverse party.

| elEaeenmeenars, The petition shall be entitled in the name of
the petitoner and shall show: (a) that the petitioner, or the

mﬁt:‘.cner's personal representatives, heirs, beneficiaries, succes-
sors or assigns axe likely to bDe a party to an action sempreesesing
. cognizable in a court of this stats and are presently wable to
bring such an action or defend it, or that the petitioner has an
mrerest in real PIOpPerty or some easement or franchise therein,
ghout which a controversy my arise, which would be the subject of
such action ce=pmoesedims: (b) the subject matter of the expectad
action ew-pweesedims and retitioner's intsrest therein and a copy,
attached to the petition, of any written instrument the wvalidicy

or construction of which may be called into question or which is
mzeéted, with the subject matter of the expec;:ed ction Ge-rrecesd-

ina; (c) the Zfzcts which petitioner desires to establish by the
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proposed testimony or other discovery and petiticner's rezsons for
_desiring'u: perpetuste; (d) the names or a description of the persons
petitioner expects will be adverse parties and their addresses so

far as/is known; and, (e) the nzmes and addresses of the par-

ties to be examined or fnmhﬁwncm.discovery is sought and the

sbstance of the testimony or other dscovery wiich petitioner

expects to elicit and cbtain from each. The-peticion—shall

= £ P P v P e T PR N - -
&ﬁ&l‘?ese—ez.—%‘.?eg =ng-—ae =Sy e se e =

fhe petition shall name persons to be examined and ask for an order
authorizing the petitioner to take their depositions for the purpose
of perpetuating their testimony, or shall name persons in the peti-
tion from whom discovery is sought and shall ask for an order
allowing discovery under Rule 43 or Rule 44 from such persons for

the purpose of preserving evidence.

A.(2) _Notice and service. The petiticmer shall there-

afrer serve a rotice won each person named in the petition as

an expect=d adverse party, together with a copy of the petition,
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stacing that the petitioner will zpply to the cowrt at a time

ad place named therein, for the order described in the petition.
The notice shall be served either within or without the state

in the mermer provided for service of sumpns in Rule 7 F., but
if such service camot with due diligence be made mon ay expec-
ted adverse party named in the petition, the court m=y mske such
order as is just for service by publication or otherwise, and
shzall appoint, for persons mot served with summons in the mamer
provided in Rule 7 F., a&n attoi:ney vho shall represent them and
whose services shall be paid for by petitioner in an amount
fixed by the court, and, in case they are ot otherwise repre-
sented, shall cross examine the depoment. Testimomy and evidence
perpetuated nder this rule shall be admissible agzinst expected |
adverse parties rot served with motice mly in accordance with |
the applicable rules of evidence. If aiy expected adverse party
is a minor or incompetent, the provisions of Rule 27 apply.

A.(3) Order and examination. If the cowrt is satisfied

that the perpetuation of the testimomy or other discovery to
perpetuate evidence maEy prevent' a failure or 'delay'of justice,

it shall meke an order designating or describing the persons

whose depositions may be taken and specifying the subject matter
of the examination and whether the depositions shall be taken won
oral exsmination or written questions; or shall meke an order
designating or describing the persons from whom discovery m=y be
sought wnder Rule 43 specifying the cbjects of such discovery; or
shall mske an order for a thysiczal or mta‘l‘exarm::aticn as provi-

ded in Rule 44, Discovery may then be had in accordance with these
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rules, For the fn.n:pose of a;ﬁplying thasé rules to discovery
befors action, each refersnce therein to the court in which
the actim is pending shall be deewed to refer to the cowrt in
which the_ petitim for such discovery was filed.

B.. Pending apveal. If an appeal has been taken fTom a

judgment of a court to which these rules apply or befors the

taking of an appeal if the time therefor has not expired, the
court in which the judgment was rendered may allow the taking
of the depositions of witmesses to perpetuate their testimony
or may allow discovery under Rule 43 or Rule 44 for use m the
event of further proceedings in such court. In such case the

party who desires to perpetuats the testimony or cbtain the

discovery may meka 2 mtim in the court therefor won the same
notice and service thereof as if the action was pending in the
cirouit comrt. The motion shall show (1) the names and addreasses
of the persons to be ex=mined or from whom other discovery is
sought and the substance of the testimmy or other discovery

(he party
which/=ze expects to elicit ffom each; (2) the reasons for perpetu-
ating their testimmy or seeking such other discovery., If the
court finds that the perpetuatrim of the testimony or other
cn.sccvery is proper to awid a failiwe or delay of justice, it
may meke & order as provided in subsecticm (3) of section A. of
this Rule and thersupon discovery may be had and used In the
sa= mEmer and wmder the same conditions as are prescribed in
these rules for discovery in acticns pending in the circuic com:f.

C. Pemetuation by action. This rule dees not limit




the power of a court to entertain an action to perpetuate testi-
jriooyi 8
D. Filing of depositions. Depositions tszken wnder this

be
rule shall/filed with the court in which the petition is filed

or the mtion is made.

COMMENT

This rule governs use of depositions, requests for
production and inspection and medical examinations before a case
is filed and pending appeal. It replaces the original Oregon
deposition statute, ORS 45.410 w 45.470, which remained in ORS
and gpplied to both depositions before and after a case was fled.
The federal deposition procedire was adopted in Oregon and is
gemerally uwsed after a case was filed, but the original statute
was used before filing. There was o (RS section deal.mg with

depositions pending appeal.

The l=mguage wed in this rule is a combination of the
version of Federal Rule 27 zppearing in the Vermomt Rules of Civil
Procedire, the Uniform Perpetuation of Testimomy Act, and a sm=ll
portion of the existing ORS sections. The rule is mot a discovery
provision; by its language and requirement that facts which the
petitioner desires to perpetuate be specified and the reasons for
perpetuation be given, it camot be uwsed to "ﬁ.sh" for information
but aly to perpetuate evidence.

Subsection A.(1l) comes from the Um..l.orm Perpetuation of
Testimomy Act. It is generally based won Federzl Rule 27 (2) but
contains additional language in paragraphs (2) and (b) that permits
a petitioner who had executed a written instrmument, including a
will, to anticipate an action after assignment or death and to
perpetuate evidence to show the clrcumstances of execution and
mental capacity. The requirement of attaching a copy of an instru-
m=nt in peragraph (1)(b) is recessary to allow parties given motice
of a depos:.tmn a meaningful opportwmity for cross examination. The
last clause of paragraph (1)(a), relating to a petitioner with an
interest in real property, comes from (RS 45.420(1).

Under subsection A.(2), the gneral schere for service of
samons in CR.J7 is followed for service of notice and petitiom.
The rule follows the federzl rule in providing that, if actual
otice camot be given to prospective parties, the pet:itioner =y
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proceed with an attomey sppointed by the court to protect the
intsrests of persoms ot served. Since the Council does not promuil-
gate tules of evidence, perpetuation without rotice wnder this rule
imwlves no guarantse that evidence so perpetuated will be admis-
sible in evidence. The rext to the last sentence of this subsection
was added to meke this clear. ‘

RILE 38

PERSONS WHO MAY ADMUNISTER QATHS
FOR IEFPOSTITICNS; FOREIGN [EPOSTTIONS

A. Within Oregon. Wirhin this state, depositions shall

be preceded by an cath or affirmation administered to the deponent

by en offfiicer anthorized to administer ocaths by the laws of this
state or by a person specially appointed by the cowrt in which the
action is pand:mg A person so gppointed has the power to administer
caths for the purpose of the deposition.

B. Ou::side the stzte., Within =snother states, or within a

territory or insular possessicn subject to the dominion of the
Uhited States, or in a foreign coumntry, depositicns may be tazken
(1) on rotice tefore a person authorized to administer caths in

the place in which the examination is held, either oy the law

‘thereof or by the law of the Unitad States, or (2) before a

person gppointed or commissicned by the court, and such a person
shall have the power by virtue of such person’s appointment or
ccomission to administar aiy recessary cath and take testimomy,
or (3) pursumnt to a letter rogatory. A commission or lettsr
rogatory shall be issued an apelication and motice and an texms
that ers just and approoriate. Itt ]5 ot raquisire to the issua-
nce of a cammission or a letter rogatory that the taking of the

devosition in any other mmmmer is impracticable or inconvenient; and



both a commissim and a letter rogatory may be issued in proper
cases. A notice or commission may designate the person before
wom the deposition is to be taken either by name or descrip-
tive title. A letter rogatory may be addressed ''To the Approp-
riate Authority in (here name the state, territory or comntry)."
Evidence cbtained in a foreign cowntry in respense to & letter
Togatory need not be excluded merely for the reason that it is
IOt a verpatim transcript or that the testimony was not taken
wmder oath or for any similar departure from the requirements
for depositions taken within the United States under these
rules.

C. Foreign depositioms.

C.(l) Wrenever any mendate, writ:/ or commission is issued
ax of ay cowrt of record in any other state, territory, dis-
t:ict;/or foreign jurisdiction, or whenever upcn‘notice or agree-
mnt it is required to take the testimony of a witness or wit-
resses ‘in this state, witnesses may be compelled to appear and
testify in the same marmer and by the same process and proceed-
ing as mey be employed for the purpose of taking testimony in
proceedings pending in this state. |

C.(2) This rule shall be so interpreted énd construed
as to effectuate its gemeral puri:oses to meke wmiform the laws

of those states wiich have similar rules or statutes.
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SOMENT

- This rule is based won the Vermont version of Federal
Rule 28. This rule and CRIP 39 and 40 incorporats modificaticns
suggestad by the American Bar Associztion Specizl Coomittse of
the Sectimn of th:.gac.cm providing a more flexible procedure
for non-stenographic depositions. Section A. provides who shall
agmnister an cath, ot before whom a deposa.tlcn shall be taken.
It would not be nec..ssary for the person who administers the cath
o remain at the tsking of the deposition afrer the witmess is
pur on ocath. See, Report of the Specizl Cammttes for the Study
of Discovery Abuse, Secticn of Litigation of the American Bar
Association (Octoper 1S//, Second Printing and Revision, Decem-
ber, 19//), hereinafter referred to as ABA Special Committee
Kerort.

Section 38 A. contemplates that in a particular case the
court could appoint a persa not generally authorized to admini-
ster caths for the special purpose of a depositiom. ORS 45,330,
45,350, and 45.360, providing for issumnce of commissions for
cepositions were eliminarad, but 38 B. provides that if necessary
for a foreign deposition, a commission would be issued by the
court., :

Section 38 B. provides mexdimm flexibility to an Oregm
litigant who wishes to tzkes a depositim in another state or
comtry. The Oregon litigant may need to comply wich lecal re-
quirements in taking the desos:.t:.cn and securing attendance of the
wimess. ORS 45.320 and 45.370 provice for taking depositions
outsice the state before cammissicners appointad by the Governor,
but the ORS provisians relat:mg to appointment of Commissicners
aucside this state have been repealed, and those secticns were
eliminatad.

Sectien 38 C. is the existing Uniform Foreign Depositicm
t, ORS 45.910.

RIE 39
DEPOSITIONS UPON CRAL EXAMINATION
A. Wen deposition may be tsken. After the service of

sunmons or the appearanice of the defendant in ay actiem, or in

‘a special proceeding at auy time after a question of fact has

arisen, ary perty mEy take the testimony of any person, including

the party, Dy depositim wm orzl examinatio. Leave of couxe,



with or without notice, mist be cbtained aly if the plaintiff

seeks to tzke a depcsition prior to the expiration of the period

of time specified in Rule 7 to sppear and answer after service
of sumons a &y defendant, except that leave is not required
(1) if a defendmt has served a rotice of taking deposition

or otherwise sought discowery, or (2) a specizl motice is given
as provided in subsection C. (2) of this Rule. The attendamce

of a witness mey be compelled by subpoenza as provided in Rule 35,

B. Order for cdeposition or production of priscner. The

depolsi.ticn of a person confined in a prison or jail may aly be
taken by leave of comt. The depositiom shall be taken on such
temms as the court prescribes, and the couwrt may order that the
Geposition be taken at the place of confinement or, when the
prisoner is cnfined in this state, may order temporary remval
ad pmcnlct;t.cn of the priscmer for purposes of the deposition.

C. Notice of examination.

C.(1) Geeral requirements. A party desiring to take the

Geposition of any person won orzl examination shall give reason-

able motice in writing to every other party to the action ex—g=o-

eeedine, The notice shall state the time and place for taking the

deposition and the name and address of each perscn to be examined,
if knom, md,_ if the nare is mot known, a generzl description

| sufficient to identify such person or the particular class or

grouwp to which such person belongs. If a swbpoena duces tecum
is to be served cn the person to be examined, the designation

of the mererials to be produced as set forth in the sibpoena shall



bte attached to or included in the motice.

C.(2) Special notice. Leave of coxrt is rot required

for the taking of a depositicn by plaintiff if the notice

(a) states that the person to be examined is zbout to go out
of the state, or is bound m a woyage o sea, and will be wm-
available for examinarim wnless the depos:iticn is taken before

the expiraticn of the period of time specified in Rule 7 to

appear and answer aftar service of summons m ay defend.ént, and
() sets forth facts to swport the statement. The plainciff's
atrorney shall sign the notice, and such signatime cnstitutes a
cerdﬁcaticn by the attormey that to the best of such attorney's
knowledge, information, and belief the statewemr and supporting
facts are true.

If a party shows that when served with notice wmder thi
subsectim, the party wes wmable through the exercise of diligence
to cbtain counsel to represent such party at the taking of the
dgpositim, the depositicn may not be used agzinst such part'y,

C.(3) Sworter or lmger time., The cowrt may for cause

shown enlarge or shorren the time for tsking the deposition.

C.(4) Nxm-~stenographic recording. The notice of deposi-

tHon required wmder subsectian (1) of this section may provide

that the testimmy be recorded by other than stenographic meams,

in which event the notice shall designate the marmer of racord-
ing and preserving the deposition. A court may require that
the deposition be tzken by stsnograpnic mesns if necessary o

assure that the recording be accurate.
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C.(5) Production of documents and things. The notice

To a party deponent mEy be accompanied by a request made In
coxpliance with Rule 43 for the production of documents and
tangible things at the taking of the deposition. The procedure
of Rule 43shaliapplytotherequest. |

C.(6) Depositicn of organization. A party may in the

notice and in a subpoena nzme as the depenent a public or private
corporation or a partmership or association or goveﬁmental agency
and describe with reasonahle particularity the matters o wiich
examnation is requested. In that event, the organization so
named shall designate me or more officers, drectors or menaging
agents, or other persons who consent to testify m its behalf,

and shall set forth, for each person designated, the metters m

~ vhich such person will testify. A subpoena shall advise a non-

party organization of its diry to mke such a designation. The
persons ‘so desigzéted shall testify as to matters known or reasan-
aly évailable to the organization. This section does not preclude
tzking a deposition by any other pﬁocechn:e axthorized in these
rules. |

C.(7) Deposition by t=lephone. The cowrt may wpon motion
crder that testimomy at a depositicn be taken by telephone, in
wiich event the order shall designate the conditions of taking
testimony, the marmer of recording the deposition;and mmy include
other provisions to assure that the recorded testimony will be

accurate and trustworthy.
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D, Exsmination and cross-examination: record of examinz-

tion; oath; obiections. Examination and cross-examination of

witmesses may procsed as permitted at the trial. The persmm
cescribed in Rule 38 shall pur the withess o cath. The testi-
niny- of the witness shall be recorded either stenogrzphically

or as provided in subsectin C.(4) of this Rule, If testimmy

is recorded pursuant to subsection C.(4) of this Rule, the

party tsking the deposition shall retazin the original recording
without alteration, wmless the recording is filed with the court
porsuant to subsectim G. (2) of this Rule, wmtil the final disposi-
tion of the actim or proceeding. If requested by me of the

parties, the testimony shall be transcribed won the payment of

the reasonzble charges therefor. All cbjections made at the dme

of the examinarion to the qualificaticns of the person tzking

the depositimm, or to the mamer of tzking it, or to the evidsnce
presented, or to the conduct of any party, aad any other cbjec-
ticn to the proceedings, shall be notad won the transcripticn
or rscording. Evidence cbjectad to shall be tzken subject to the

cbjectims. In lisu of participating in the oral examinaticn,

parties may serve writt=n questions o the party teking the deposi-

tion who shall propound them to the witness and see that the answers
thereto are recorded verbatim,

E. Mtdom to terminste or Limit examinaticn., At ay tme

dmring the tzking of7depositicn, @ mtion of any party or of the
depcnent and wpen & showing that the examinaticn is being concuc-

ted or hindered in bad faith or in such marmer as wnreascnably to
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reasons shall promotly be served wpen 21l parties by the party
taking the depcsition. The witness shall then statz in writing
that the transcripticn or recording is correct subject to the
changes, if ay, made by the witness, wmless the parties waive
the statement or the witness is phjsically wmzble to meke sucn
statement or czmoc be fownd. IF the statement is not made by
the witmess within X0 days, or within a lesser time won cour:
carder, afrer the depositim is submitted to the witnesé, the
party taking the deposition shall state on the tramscription or
ina writing to accorrpary the recording the fact of waiver, or
the physical incapacity or absence of the witmess, or fact of

- refusal of the witmess to meke the statement, together with

the reasons, if aty, given therefor; aad the deposition mey
then be used as filly as though the statement had been made
mless, a1 a rmt:é.on to suppress wder Rule 41 D., the court
finds that the reasons g;_van for the refusal to meke the stats-
mEnt require rejection of the deposition in whole or in part.

G. Certificatrion, filing and exhibits.

G.(1) Certificatim. When a deposition is stamograph~

ical, the stenmographic reporrer shall certify, wnder
Coath D
sk of perjusy; M the transcript that the wimess was

sworn in the reporter’s presence aud that the transcript is 2
true record of the testimony given by the witness, Whem a
epositim is recorded by other than stencgraphnic means as
provided in stbsectim C.(4) of r:bisl rule, and thereafter trans-

cribed, the person transcribing it shall cer—ify, wnder penalty
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of perjury, o the transcript that such person heard the witmess
sworn cn the recording and that the transcript is a correct
transcription of the}recording. When a recording or a non-
stenographic deposition or‘a transcription of such recording or
a-stenographic deposition is to be wsed at any proceeding -
in the action or is filed with the cowrt, the party taking the
deposition, or such party's attomey, shall cért:ify mder pen-
alty of éerjm:y that the recording, either filed or fixrnished
to the person meking the transcriptie, is a true, complete and
accurate recording of the deposition of the witness and that
the recording has not been altered. | o

G.(2) Filing. If requested by aiy party, the trans-
cript or fhe recording of the deposition shall be filed with
the cowrt where the action e=proeeedims is pending., When a
deposition is stenographically taken, the stemographic reporter
or, in the case of a deposition taken pursuant to-sdbsecticn
C.(4) of this rule, the party tsking the deposition, shall
enclose it in a sealed exvelope, directed to the clerk of the
court or the justice of the peace before whom the action &=
Peaseedime is pending or such other person as may by writing be
agreed won, and deliver or forward it accordingly by mail or
.other usual chamel of conveyance. If a recording of a deposi-
tion has been filed with the court, it may be transcribed upon
request of any party under such terms and conditions as the court

may direct.



G.(3) Exnibits. D:cxﬁents and things produced for
inspection diring the examination of the witnmess shall, won -
the request of a party, be marked for identification and amexed
to and retwrned with the deposition, and may be inspected and
wpied by &y party. Wienever the person producing materials
desiTes to retain the criginals, such person may substitute
copies of the oﬁ.ginals, or afford each party an opportumity to
mske copies thereof. In the event the criginal marerials are
retained by the person producing them, they shall be marked for
identification and the person producing them shall afford each

party the subsequent opportunity to compare any copy with the
original. The person producing the materials shall also be
required to retain the original meterials for subsequent use in
ay pmceedmg In the sare action. Any party may move for an
order that the original be amexed to and returned with the
deposition to the cowrt, pending final disposition of the case.

G.(4) Copies. Upon- payment of reasaable charges
therefor, the stenographic reporter, or in the case of a deposi-
tion taken prsumt to subsection C.(4) of this Rule, the parcy
talc".ng' the depositim shall furnish a copy of the depesition to
ary party or to the depcnent.

H. Payment of expenses won fzilure to aopear. R.(1l) If

the party giving the motice of the tzking of the depositiom
fails to attend and proceed therewith and another party attends

in person or by attomey pursuant to the notice, the cowxt in
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wich the acticn or procad:.ng is pending m=y order the party
giving the rotice © pay to such other party the amwnt of the
reesonsble expenses incuxred by such other party and the acror-
rey for such other party in so artending, including reasonable
artomey's fees.

H.(2) If the party giving the motice of the taking of a
c}eposit:ic;n of a ﬁmess :'a:Lls to serve a subpc;ena 1oon the wit-
ress and the witmess because of such failure does ot attend,

cad if another party attends in person or by attorney because
the attending party expects the deposition of that witness to be

waKen, the court mEy order the party giving the motice to pay

o such cther party the ampwmt of the reasomable expenses

Incwrred by such other party and the attorney for such other

perty in o0 attending, including rzasonable attomey's fees.

aHENT

This rule is based won Federal Rule 30 modified by
edscting ORS sections (which were based won the pre-1970 federzl
Tule language) and the proposed changes to accommpdate Ton-
stenographic cepositions of the ABA Svecizl Committee RenortT
(see Coment o Rule 38). The temm, "':cn-stenog:anh_'c“ includes
video tzpe and any other recording device capable of producing
a permznent aZnd accurate IECoTT. “®S 45, 020, 45.110 and 45.140
vers eliminared as umecessary.

Section 3 A. incorporates te 1970 amendrents to the
federal rules relzating to Hme of taking depositions and specizal
mu&.

Section 39 B. covers that porticn of RS 44.230 relating
o taking depositions of prison immates. It requires a cowrt
arder for such a deposition.” That portdion of ORS 44,230 melzting
to testimomy ar izl by prison inmeres is coversd wmder §RAP
3, relaring o subpoenas.
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Subsections C. (1), (2), (5) and (8) change the lamnguage

of ORS 45.151 and 45.161 o conform o the 1970 amendrents o the

federzl rules., Swbsection C.(4) is based wpon the recommendations
of the ABA Specizl Committee Report and reverses the existing
requiremEnt OT & COuTC order o taKe & non-stenogrsphic deposi-
tHon., Subsecion B.(7) is mew. The ARA Specizl Commities RenorT
recomrended that 2 party be allowed to simply specily a ceposizion
by telephome in the motice. This rule requires a cowrt order T
sach a cepositien. :

Expept for the additfion of the last sentence, Section
P E. is the szm= 25 ORS 41.185. Secions ¥ D., F,, and G. zx=
gnerzlly the mdified form of the corrssponding faderazl rule
secrions reccmmended by the ABA Speciz]l Commpttze Reoors. Use
of non-~stamographic depositions requirss specizl provisions
=laring to the =rmer of tzking, signing, certifying and Ziling
deposirions tecause the person zdministering the cacth will mot
recessarily te presamt or transcribing the deposition. The ABA
aoproach did ot contamplace Sling of decositions wich the
curt. This rule coes provide Hr Hling wpon raguest of ay
percy in subsecdicn G.(2). For memstenogrzohic depositioms, the
rule contampiztas thzt che cath will bte zdministered o the
recording and the recording will te preserved by the party tak-
ing the cerositiom wmless the recording is Hled with the cowe.
Testizony would auly be trmmscxibed if raquested by a2 paroy. 1 th
recording or a tr=nscription thersof is to te fled or uwsed in
the proceeding, if must te submirtad to the withess for examinaticon
mless the parties md the witness weive the examinarion. A
procedure for preserving changes by 2 witness ad the reascns
for such changss is provided, =nd the witmess then signs a wriltan
scaterent affirming the orrectness of the transcripticn or
recording subject to @y cmnges z=de. If 2 wiitmess r=fuses ©
ke such a statsment within the dme sllowed, the deposition m=y
e wsed as flly as though signed, wless suppressed oy the court.
for 2 nomstemogrzchic depositicn, the party tzking the cdetosition
certifies to the authenticity of the r=cording, and if tzanscribed,
the persom mking the Tanscripticn also certifies that the cath
wes administared an Hhe record and o the accuracy of the Twznscrip-
tion. Other than changes r2lzared o ronstenogrzphic twamsceripdion,
the procedmres described in these seetdi ars ot notably Eifsrent
frem exdsting Cregen practice,

Subsec—on T

.(3) rrovides a2 dmplified method of cdezling
with exnibits,

Secricn 3% H. is CRS 45.200.
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HIE 40
CEFPOSTTIONS (PN WRITT=N QESTICN

A, Serving cuestions; rmotice. frer commpencsrent of the

20Tion GE-Sroesceems oIy DaTTY =y tzke e tastiomy of ay
cersan, including a parcy, by ceposition won writizm questions.

The attendance cf witmesses mey be compelled by the use of subpcena

as provided in Ruls 55. The deposition of 2 person confined
in prison mey be taken only as provided in Rule 39 B.

A party desiring o take a deposition- upon written ques-
tions shall serve them won every other party with a rotice
stating (1) the nare and address of the person who is to answer
them, if known, aldifﬁmnaneismtknbwn, a general descrip-
tion sufficient to idencify such person or the particular class
or g:oup,‘to wiich the person belongs, and (2) the name or descrip-
tive title and address of the officer before whom the deposition
‘is to be taken. A deposition upon written questions ﬁ‘ay'be
taken of a public or Ap::i.vata corporation or a partmership or
association or govermmental agency in accordance with the provi-
sions of Rule 39 C.(6).

Within 30 days after the motice and irm'.tten questions are
se.rized, a2 party mEy Serve CIoSS cruest:.ons won all other parties.
Vithin 10 days after being served with cross questions, a party
my serve redirect questions wpon all other parties. Within 10
days after being served with redirect questions, a party may
serve recross questions upon all other parties. The cowrt may for

cause shown enlarge or shorten the time.
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B. Officer to take respomses and prepare record. A copy

of the notice and copies of all questions served shall be deliv-
ered by the party taking the deposition to the officer designated
in the notice, who shall proceed promptly, in the marmer provided
by Rule 3 D., F., and G., to tke the testimmy of the witness
in response to the questions and to p:epai‘e, cerﬁ.fy, and fHle

or meil the deposition, attaching thersto the copy of the notice

and the questions received by the officer.

CENT
The commissicn procedire for taking a depositiocn on writ-
ten questions provided in the existing ORS sections is wumeces-
sarily cumbersome. The language used is based wpon Federal Rule 31.
RIE 41
EFFECT OF ERRORS AND IRREGLARITIES IN [EPOSITIONS

A. As to modce. All errors and irregularities in the

notice for taking a deposition are waived wmless writtsn cbjec-
tion is promptly served won the party glving the notice.

B, As to disqualification of officer. Cbjection to

taking a deposition because of disqualification of the officer
administering the cath is waived wnless made before the tzking
of the deposition begins or as socn thereafter as the disquali-
fication becames known or could be discovered with reasonzble

dligence,
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C.. As tp tzking of derosition.

C.(1) Cbjections to the competency of a witmess or to
the competsncy, relevancy or matariality of testimony are not
waived by fzilire to meke them before or Gming the taking of
the ceposition, wnless the grownd of the cbjection is me which
mght have been chviared or removed if presented ar that tire.

C.(2) Errors snd irregularities ccourring ar the cral
exzminatim in the mzmer of tamng the deposition, in the form
of the questions or aswers, in the cath or affirmation, or in

the conducr of parties, aud errors of any kind which might be

cbviated, removed, or amed if promptly presented, are waived

unless seascnable chbjectim thereto is made at the tsking of the

. deposition.

C.(3) (hbjectims to the form of written questions sub-
mtted mnder Rule 40 are waived wmless served in writing wpon
the party.propomding them within the time allowed for serving
the succeeding cross or other questichs and within 20 dzys after
service of the last questions authorized,

D. As to comletion and retimm of deposition. Errors

and irregularities in the mzrmer in which the testimony is
transcribed or the depositim is prepared, signed, certified,
sealed, endorsed, transmitted, filed, or otherwise dealt with
wnder Rules 39 md 40 are waived wnless a mtian to suppress the
deposition or some part thereof is trane with reasonable proupt-
ress after such defect is, or with due diligence might have

been, ascertained.
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Sections 41 A., B, and D. are based uwon Federzl/Rule 32,

Section 41 C. is based won ORS 45.280. ORS 45.250 #45.270
are d;etained as statutes because they were deemed to be rules of
evidence.

RIE 42
IIMITED INTERROGATORTES
A. Avsilabiliry; procedures for wse. Any party mey

serve upon Jiy other party written incerrogatories to be answered

by the party served or, if the party serwed is apublicorpﬁ.vate |
corporation or association or govermmentzl agency, by any officer
oﬁgent,vhoshallﬁ:rnishsuchi:ﬁormadcnas is available to
the party. Interrogatories rzay, without leasve of court, be
served upon the plaintiff after commencement of the action &

peoeeedins and wpon a1y other party with or after service of the

.sumnsmonthatparty.

Each interrogatory shall be answered separately and fully
in writing wmder cath, wmless it is dbjected m,A in which event
the reasons for cbjecticn shall be stated in lieu of an answer.
The answers ars cobesign.edby}the rerson meking them, and the

cbjections signed by the 'attomey meking them, The party wpon

wixm the interrogztories have been served shall sexrve a copy of

the answers, ad cbjections, if any, within 20 days after the
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service of the intsrrogstories, except that a defendant may serve
answers or cbjecticns within 45 days after service of the summons

and complaint won that defendant. The cowrt may allow a shorter

or lméer tdme., The party swomitting the interrogatories mey

move for an crder wnder Rule 46 A, with respect to any objection

" to or other failure to aiswer an interrogatory.

B. Use at txial; scope. Answers to interrogatories TEY

be used to the extent permitted by miles of evidence. Wirhin

the scope of dlsccvery tnder Rule 36 B. and subject to Rule 36
C., interrogatories mzy be used to cbtain the following facts:

B.(1) The names, residence énd business addresses, tele-
gone rumbers, and nature of employment, business or occupation
of persons or entities naving krmwledge, and the source of such
knowledge. ” _

B.(2) The edstence, identity, description, nature,
astody, and location of documents (including writings, drawings
graphs, charts, photographs, nﬁtion pic:tumes, phono-records,
ax] other data compilations from which information czn be ob-
tam.ed) tangible things and real property.

B.(3) The pame, address, subject matter of ._est'r_mny and

: qua.]_l_f:.catlons of expert witmesses to be called at t=ial,

B.(4) Tre existence and ]_:m.ts of liability of any insur-
ace agreement nder which any person or entity carrying on an

insurance business may be ligble to satisfy all or part of 2
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Judgment which may be enterad into the action or to indemify or
reimpurse for payments :cade t:o satisfy the Judgzmnt

B.(5) Tke nature and extent of any damages cr monetary
aounts claimed by a party in the action; the nature, extant:/and
permanency of any mental or physical ccnd:.t:.on forming the basis ‘
of such claim; all treatments for such pnySLcal condition; all
tests and examinations ralati}ig to such cbndition; and, ali
presxisting mental, physical, and organic conditions bearing upon

B.(6) The address, registersd agents, offices, places

Ve

of business, natme of businesé, names, and addresses of board of
directors ad officers, names and addresses and job classifica-
tions and daries of agents and emloyees, names and addresses of
stockholders or partners, and datres ad places of incorporation
or organizatian of a1y corporatic or business entity.

B.(7) The date of birth, and the present addresses,

business addresses, telephone mumbers, employment or ccoupation

or business, ad marital status of any party or the employees,
agents, or persons wmder the control of a parwy.

B.(8) The location, legzl descriptim, present and prior
oxnership, cccupation and use, purchase or sale price, value,
natime of improvements, interests affecting title, and records

of deeds and instruments relating to title of any r=al propert:

imolved in @1 action G pewessdime-
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B.(9) 'ihe custody, use, locatim, descripticm, present
aid prior amership, prchase or sale price, value, recording of
instnurents relating to title and security interests, Interests
claimed in such property, license mumbers, registraticn mmbers,
mdel mmbers, serial mmbers, moke, mdel, delivery and place
of mmufactire, and mmufacturer of any tagible proverty imvolved

B.(10) The items of an accoumnt set forth in a pleading.

C. Opticn to produce business records or experts' reports.

Where the aswer to an interrogatory may be derived or ascertazined _
from the business records of the party won whcm rhﬁ interroga-
tory has been served or from an examination, a..d:.t,cr inspection
of such business records, or from a compilation, abstracftfor
sumpary based t'he.::eon_, or from examination of reports prepared
by experts in the possession of a party won whom the interroga-
tory has been served, and the burden of deriving or ascertaining
the answer is substantially the same for the party serving the
interrogatory as for the party served, it is a sufficient answer
to such interrogatory to specify the recordé or re.ports from
wiich the answer may be derived or ascertained and to _afford to
the party serving the interrogatory reasonable opportimity to
exarmine, audit{or inspect such records of reports and to mske

4

copies, compilations, abstracts,or summaries. The specification

provided shall include sufficient detail to permit the interroga-
ting party ™ identify readily the individual documrents from

which the answer may be ascertained.
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D. Fom of response. The mte.’togatoﬁes shall be so

a&ranged that a blank space shall be provided after each separately
mrbered interrogatory. The space shall be reasonably calculated
©™ enable the mswering party to insert the answer or cjections
within the space. If- sufficient space is ot Provided, the answer-
ing party may attach addlm.onalpapersmththemswers andrarer

o them in the space provided in the mte*rogatones

E. lLimitatrions.

E.(1) Duty of artomey. It z.sthe duty of an attorney
directing interrogatories to avoid wndue detail, and to awoid
the imposition of any umecessary burden or exXpense o the answer-
ing party. | :

E.(2) Naber. A party may serve more than e set of

interrogatories upon an adverse party, but the total mmber of

. L se
interrogatories shall ot exceed thirty, wumless the court otherwis

orders for good cause shown after the proposed additional interroga-
tories have been filed. In determining what constitutes an intesr-
rogatory for the purpose of applying this limitarion in mmber, it

is intended that each question be counted separately, whether or

. > 1 d
ot it is subsidiary or incidental to or dependent wpon or include

in znother question, and howewer the questions may be grouped,

ccabined,or arranged.
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COWENT

No single rule prowoked more debate within the Comncil
than this rule. It was finally cetermined that interrogatories
could serve z uwseful finction, but the mlimited federal approach
invited abuse in the form of excessive interrogatories. The
Camncil decided to develop a rule that would preserve the useful
aspects of interrogatories, while controlling sbuse. The control
provisions are cmtained in sections 42 B. od E. Section 42 E.
cambines a specific duty wpon attomeys to avoid sbuse with a
limitation uwpon muber, The mumerical limitation was adapted
from the New Hampshire rules. In cdetermining what constitures
a interrogatory, it was the intent of the Ccunc:.l that in com-
pound questians, each element of the questim be censidered
as canstituting a separate interrogatory, e.g., ''What is the
present home address, business address and telephone rud:er of

, equals three mtemgatones

The limitatrions of subject matter in section 4 B, are
entirely new. The scope of interrcgatories is, of course, subject
to the gemeral requirememt that the information sought be relevant
to the claims or defenses of a party. Subsection B.(10) was
included because an interrogatory would replace the request for
particulars 1 an account, presently provided by ORS 16.470.

The interrogarory procedures provided in section 42 A. and
C. is based wan Federal Rule 33, The Comcil added the specific
option in section 42 C. to respond to an interrogatory by producing
a report prepared by an expert.

Section &2 D. is designed to awoid shuffling between two

'separate docments and is based won the New Jersey procedure.
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RULE 43
PRODUCTION OF DOCIMENIS AND THINGS AND

ENTRY UPQN LAND FOR INSPECTION AND
: OTHER PURPQOSES

A. Scope. Any party mmy serve am auy other party a
request (1) to produce and permit the party meking the request,
or scmeae acting an behalf of the party meking the request,
to inspect and copy, any designated cbcurfents (including writ-

) . . hono-records
ings, drawings, graphs, charts, photograpns, s - and

cther datz coompilations irom which information can be cbtained,
translated, if ‘récessary., by the respondent .tﬁrough detection
devices into reasanably usable form), or to inspect and copy,
test,'or samle aiy ﬁangible things which constitute or contain
matters within the scope of Rule 36 B, and which are in the
possession, c.vstody:/or cntrol of the party upon whom the request
is setved; or (2) to permit entry won designated land or cother

~ property in the possession or control of the party uwpon whom the

request is served for the purpose ofmspectlon and measuring,
swveying, photographing, tesmg, or sampling the property or
ary designated cbj ecﬁ or operation thereon, within the scope of
Rile % B. | |

B. Procedure. The request nzy'be served won the plain-
tff after commencement of the action cx—sseceeding and won auy

other party with or after service of the summns won that party.



The request shall set forth the items to be inspectad either by
individual item or by category and describe each item and category
- with reasmable particularity. The request shall specify a
reascnzble time, place, aud mmmer of meking the mspéction and
performing the rélated acts. A cefendant shall not be required
to produce or a.15J'.cw inspection or other relatadhacts before the
_aﬁ;:izadm of‘ée days after service of summoms, wnless the cowrt
| specifies a shorter time. The party upon whom a raquest has

been served shall comply with the request, wnless the request is
cbjected to with a statement of reascns for each objectiom
before the time specified in the request for inspecticn and
performing the related acts., If cbjection is mede to paxrt of an
item or category, the part shall be speciﬁéd. The party submit-
ting the request may mowe for an order wmder Rule 48 A, with
respect to aIy dbjectton to or other failixe to respbnd w the
request or aiy part thereof, or aiy failure to permit inspection
as requestad, |

C. Writing called for need not be offered. Though a

writing called for by me party is produced by the other, ad is
inspected by the party calling for it, the party reguesting
pfoduct".on is not cbliged to offer it in evidence.

D. Perscns mot parties. This rule does mot preclude an

independent action ox-procesdime against a2 person not a party
for produection of dbaments and things and permission to enter

tpar land,
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This rule is based primarily won ORS 41.616, which is
similar to Federal Rule 34, In section 43 B,, the federal rule
requires a written response to the request to produce, and ORS
41.616 simply requires that the paxrty comply with the request,
ar object. The language of ORS 41.616 was modified slightly
because it was ambiguous in providing that the request would
specify the time for production, but the party. receiving the
request would have .0 days to cbject. If the time for response
was less than 0 days, it was wnclear whether a compliance order
could be sought wtil the 0-day period elapsed. This rule
requires any objections to be filed before the time specified for
production. If the person seeking discovery specifies an
unreasonably early date for productiom, a protective order is
available wmder Rule X% C.

Section C. does mot appear in the federal rules and is based
wan ORS 41.620, Section D. was mot included in the ORS sections
ad was taken from the federal rule.

RULE 4 )
PIYSICAL AND MENTAL EXAMINATION
OF PERSONS; REPORTS CF
"~ EXAMINATIONS

A. Order for examinarion. Waen the mental or physical

andition (including the blood grow) of a party or of a person
in the custody or wnder the legal cmtrol of a party, is in

- cntroversy, the cowrt mey order the party to stbmit to a physi-

cal or nental examination by a physician or to produce for
exgmination the person in such party's custody or legal control.
The order may be mede anly o moticn for good cause shown and -
an notice to the person to be examined and to all parties and
shall specify the time, place, mermer, conditions, and scope of
ﬁﬁacmnadmald&lepemcnorperémsbywhoniitis to be

mde.
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B. Revort of examining thysicimm. 1f rzquested by the

party agzinst vwhom an order is mmede wnder section A. of this rule
or the persocm examined, the party causing the examination to be
made shall deliver to the requesting person or party a copy of z
detailed report of the examining physician setring out such
Hiysici=n's findings, inecluding results of all tasts made,
diagnoses and conclusicns, together with like raporf.s of all
earlier examinations of the same condition. Afrer delivery the
party causing the examination shall be entitled won request
receive from the parf:; against vhom the order is made a like rap'ort
of ay examination, previously or thersafter mede, of the same
condition, wmless, in the case of a report of examination of a3 per-
sm Tot a paxrty, the party shows insbiliry to cbtain it. This
section app]_iés to exgminations mede by agreement of the ?arties,
wmless the agresment expressly provides otherwise.

C. Reports of claimemts HOr damases and injudes. In a

cdvil action ceesameseding where a claim is mede for damages for
injuries tw the party or t© a person in the custody or wder the
legal control of a party, won the raquest of the party against
wom the claim is pending, the claiment shall deliver to the
requesting party a copy of all writtsm reports of any examinacions
relating o injuries for which recovery is sought wnless the
claimsnt shows inability to ccoply.

D.

D.. Revort: effsct of failire to comoly. /(1) If an coliga-

tion to firnish a report arises wmder sections B. or C. of this

rule and the examining thysician has not made a writiem report,
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the party wo is cbliged to furnish the report shall request that
the examining physician prepare a written report of the examination,
ad the party requesting such report shall pay the reascnable
costs and expenses, including the examining physician's fee,
recessary to prepare such a"repor::.

D.(2) If a party fzils to comply with sections B. and C.
of this rule, or if a thysician fzils or refuses to meke z detailed
reportvﬁthjnazeascnable time, or if a party fails to request
that the examining physician prepare a written report within a
reaszble time, the court may require the physician to appear for
a deposition or may exclude the thysician's testimomy if offered
at the trial.

E. Access to hospital records. Any party legally liablé or

ggainst whom a claim is asserted for compensation or damages for

injuies may examine and meke copies of all records of any

hospital in reference to and camected with the hospitalization

of the injured person for such injuries. AmieclScReRasimg

CQMENT
Tis rule is a combination of CRS sections and Federal

Rule 35. Section 44 A. comes from the federal rule and extends
the possibility of a medicel examination from personal injury
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czses to ay situation where the memtal and thysical condition
of a paxrty is at issue. The reference to blood tests and persons
in the custody or wmder the legal comtrol of a party would
athorize court-orcdered blood tests in patemity disputes,

Secticn 44 B. is also adspted from the federzl rule., It
ides for a2 more complete exchange of reports than that
cmitenplatred by the existing ORS secticons. In me respect the
rule is narrower than existing practice; it aly allows the
eXamined party to secure a copy of the report, as opposed to any
party.

Section 44 C, is based am ORS 44.620(2).

Sectim 44 D. is based o ORS 44.630 but the language was
mdified to specifically cover the situation where the party
cbligated to fmxmish a report does rot have a writtsn report.

Section 44 E. is based upon ORS 441,810, Despite its
location in ORS, the provision is a discovery rule. As enacted,
the provisim was apparently intended to allow examination of
hospital records related to the injuries forming the basis for a
claim, but the language wed in the codificaticn did not make
this clear. See State ex rel Calley v. Olsen, 271 Or 365 (1875).
The language was mpdified to conform to the original intant.

The 1iability for failure to allow access to hospital
records set out in ORS 441.810 is a substantive provi-

sjon and is left as a statute.
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RULE 45
REQUESTS FOR ADMISSION

A. Request for admission. After commencement of an

action, a party may serve upon any other party a request for the
admission by the latter of the truth of relevant matters within
the scope of Rule 36 B.  specified in the request, including
facts or opinions of fact, or the application of law to fact,

or of the genuineness of any relevant documents or physical
objects described in or exhibited with the request. Copies of
documents shall be served with the request unless they have been
or are otherwise furnished or made available for inspection and
copying. Each matter of which an admission is requested shall
Be separately set forth. The request may, without leave of
court, be served upon the plaintiff after commencement of the

action and upon any other party with or after service of the sum-

~mons and complaint upon that party.

B. Response. The request for admissions shall be pre-
ceded by the following statement printed in capital letters of
the type size in which the requeét is printed: "FAILURE TO SERVE
A WRITTEN ANSWER OR OBJECTION WITHIN THE TIME ALLOWED BY ORCP 45 B.
WILL RESULT IN ADMISSION OF THE FOLLOWING REQUESTS." Each matter
of which an admission is requested shall be separately set forth.
The matter is admitted unless, within 30 days after service of the

request, or within such shorter or longer time as the court may

allow, the party to whom the request is directed serves upon the

b
].‘)i
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party requesting the admission a written answer or objection

addressed to the matter, signed by the party or by his attorney,

. but, unless the court shortens the time, a defendant shall not

be required to serve answers or objections before the expin tin:/
- fJ'C'—P/\
of 45 days after service of the summons and complaint uporydwem.

If objection is made, the reasons therefor shall be stated. The

answer shall specifically deny the matter or set forth in detail
the reasons why the answering party cannot truthfully admit or
deny the matter. A denial shall fairly meet the substance of
the requested admission, and when good faith reduires that a
party qualify the answer or deny only a part of the matter of
which an admission is requested, the party shall specify so much
of it as is true and qualify or deny the remainder. An answér-

ing party may not give lack of information or knowledge as a

~reason failure to admit or deny unless the answering party states

" that reasonable inquiry has been made and that the information

known or readily obtainable by the answering party is insufficient
to enable the answering party to admit or deny. A party who con-
siders that a matter of which an admission has been requested
presents a genuine issue for trial may not, on that ground aione,
object to the request; the party may, subject}to the provisions of
Rule %6 C. , deny the matter or set forth reasons why the

party cannot admit or deny it.
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C. Motion to determine sufficiency. The party who has

requested the édmissions may move to determine the sufficiency of
the answers or objections. Unless the court determines that an
objection is justified, it shall order than an answer be served.
If the court determines that an answer does not comply with the
requirements of this rule, it may order either that the matter

is admitted or that an amended answer be served. The court may,
in lieu of these orders, determine that final disposition of

the request be made at a designated time prior to trial. The
provisions of Rule 46 A.{(4) apply to the award of expenses incurred
in relation to the motion.

D. Effect of admission. Any matter admitted pursuant to

this rule is conclusively established unless the court on motion
permits withdrawal or amendment of the admission. The court may

permit withdrawal or amendment when the presentation of the merits

of the case will be subserved thereby and the party who obtained

the admission fails to satisfy the court that withdrawal or amend-
ment will prejudice such party in maintaining such party's case or
his defense on the merits. Any admission made by a party pursuant
to this rule is for the purpose of the pending action only, and
neither constitutes an admission by such party for any other pur-
pose nor may be used agains% such party in any other action.

E. Form of response. The request for admissions shall be

so arranged that a blank space shall be provided after each

separately numbered request. The space shall be reasonably

1 ]
)
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calculated to enable the answering party to insert the admissions,
denials, or objections within the spdce. If sufficient space is
not provided, the answering party may attach additional papers
with the admissions, denials, or objections and refer to them in
the space provided in the request:

F. Number. A party may serve more than one set of
requested admissions upon an adverse party, but the total number
of requests shall not exceed thirty, unless the court otherwise
orders for good cause shown after the proposed additional requests
have been filed. In determining what constitutes a request for
admission for the purpose of applying this limitation in number,
it is intended that each request be counted separately, whether
or not it is subsidiary or incidental to or dependent upon or
included in another request, and however the requests may be
grouped, combined or arranged.

- COMMENT

This rule is a combination of ORS 41.626 and Federal Rule
36. The principal variations from the ORS section, which were
taken from the federal rule are: elimination of any restrictions
on when requests for admissions may be served in section 46 A.
and the additional time to respond for defendants served with
requests; the specific language in section 46 A. allowing requests
as to "facts or opinions of fact,or the application of Taw to
fact"; and, the addition of a requirement in 46 B. that lack of
information and belief may only be used as a response where "the
answering party states that reasonable inquiry has been made."

The Council also added several provisions that appear
neither in the ORS section or the federal rule. The Council also
added sections 46 E. and F. Section 46 E. replaced ORS 41.626 (3)
and provides that space shall be left for responses in the
admissions form, rather than requiring that the request be retyped
On a separate response. It was felt this would be consistent with
the approach in the interrogatories rule and would minimize total
typing time involved. Section 46 F. provides a number limitation
on requests for admissions similar to the rule governing interroga-
tories.
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- RILE 46
FATTURE TO MAKE DISCOVERY; SANCTIQNS

A. Moton for order compelling discovery. A perty, won
reasonzable notice to other parties and all persons affected
thereby, mzy apply or an order compelling discovery as follows:

A. (1) Appropriate cowrt. An application for an order to

a party may be mde to the court in which the action T
is pending, or, o metters relating to a deponent's failure to
aswer questions at a deposition, to a judge of a circuit or
district court in tne/ yaéi::::lse——c where the deposition is
being taken. An spplication for an order to a deponent who is not
a party shall be made t» a judge of a cdroult or district court -
in the wﬁ:& where the deposition is being taken.
A.(2) Modon. If a deponent fzils to answer a question
propomde& or submitted wnder Rules 39 or 40, or a corporation
or other entity fails to meke a designation under Rule 39 C.(6)
or Rule 40 A., or if a party fzils to respond to a request for a
cwpy of an insurance agreement or policy wnder Rule 36 B.(2), or
a party fzils to answer an interrogatory submitted wnder Rule
42, or if a party in response to a request for inspection submit-

(rw*)
tad wmder Rule 43 fails to permit inspection as requested, the

rg1;scoverg>
discovering party mEy move or an order cormell_na/

accordance with the request. When tzking a depesition an oral
examination, the proponent of the question mey complete or adjoum
the examination before applying for e order.

If the cowrt denies the mption in whole or in part, it

mEy meke such protective order as it would have been expowers

S5
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A.(3) Evasive or Incomplete answer. TFor purposes of

this section, a evasive or incomplete answer is to be treated
as a2 failire to answer.

A.(4) Award of expenses of mtion. If the motdion is

granred, the court mey, after coportmity for hearing, require
the party or ceponent wose conduct necessitated the motion or
the party or attomey advising such conduct or both of them o
pay to the moving party the reasonable expenses incurrad in
cbtaining the order, including attomrmey’'s fees, wmless the couwrt
finds that the opposition to the mtim was substantially justifisd
or that other circumstances meke an award of expenses wmjust.

-If the mtdon ‘is denied, the cowrt way, after cpportumity
for hearing, require the moving party or the attomey advising
the motion or toth of them to pay o the party or ceponent who
opposed. the mtion the reasanable sxpenses incurrad in opposing
the mtj.ozi, including attomey's fees, wmless the court fSinds
that the meking of the motion was substantizally justified or
that other cdrturstances meke an avard of expenses wnjust.

If the mtion is granted in pert and dended in part, the
cowrt mEy spportion the reascnsble expenses incurrsd in relation
to the i amng the parties and persons in a just m=rmer.

" B. Failize to comly with order.

B.(1) Sacrions by coot in/3& i FhoTe

-

ceposition is taken. If a deponent fails to be swom or to

aswer a question afrer being drectad to d so by a circudt or

13-
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county

district court judge in the jicisdieesesesmemas i1 W.'llch the
dposition is being taken, the failure may be considered a contempt
of &has couxrt. -

B.(2) Sanctions by cowrt in which action is pending.

If a party or an officer, director, or memaging agent of a persm
designated wnder Rule 39 C,(6) or 40 A, to testify am behalf of
a party fails to chey an order to provide or permit discovery,

I
including an order made wnder section A. of this Rule or Rule 44,

the court in which the acticn CeesmeemePh- is pending meke
(;mc]udina)
(=4

_suchordersin’regardtothefailmeasarejust/ among

cthers the Hollowing:

B.(2)(a) 4n order that the metters regarding vnlcn the
order was made or any other desigxated facts shall be taken to
be established for the purposes of the act:.on in accordance with
thecla:.mo:thepa:tycotammgtheorder

B.(2)(b) 4An order refusing to allow the disobedient party
to support or cppose designated claims or defemses, or pronibiting
the disobedient party from introducing designated matters in
evidence;

B.(2)(c) #n order striking cut pleadings or parts thereof,
or staying firther proceedings wntil the order is cbeyed, or
dismissing the action Cue-preesedisss or a1y part thereof, or
rendering 2 judgment by default against the discbedient party;

B.(2)(d) In ldieu of 'éay of the foregoing orders or in
aidition thérato, a order m:eati_ﬁg as a conteapt of court the

fm.luretoooeyatyorderf except an order to submit to a physical
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or mentzal examination. |

B.(2)(e) Where a party has failed to comply with an order
nder Rule 44 A, requiring été;;pe:ty to produce another. for
examinaticn, ﬁm‘n orders as are listed in paragraphs (a), (),
ad (¢) of this s::bsection,v mless the party failing to comply
shows Inability to produce such person for examination.

B.(3) Payment of expenses. In lieu of any order listed in

subsection (2) of this section or in addition thereto, the court
shall require the party failing to obey the order or the attorney
advising such party or both to pay the reasonable expenses,
including attorney's fees, caused by the failure, unless the court
finds that the failure was substantially justified, or that other

circumstances made an award of expenses unjust.

In lHeu of ary of the foregoing orders or in addition

" thereto, the court shall require the party failing to cbey the

order or the attomey advising such party or toth to pay the
reasonable expenses, including artomey's fees, caused by the
fzilure, wmless the court finds that the failure was substantially
justified, or that other drcumstances maske an avard of expenses
mjust.

C. Expenses . fzilure to admit. If a party fails to v/

admit the geuineness of ay docment or the truth of ay metrer,
as requested wmder Rule 45, and if the party requesting the
admissicns thereafter proves the genuineness-of the document cr
the ttuth of the metter, the party requesting the admissions may
aply to the cowt for & order requiring the other party to pay

the party requesting the admissicns the reasonable expenses
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incirred in meking that proof, including reasonable attomey's
fees, The court shall meke the order wmless it finds that (1) the
request was neld cbjecticnable pursuant to Rule 45 B, or C., or
(2) the admission sought was of mo substamrizl importance, or

(3) the ps f:.img to admit had reascnaole gromd to believe
t:nat/bﬁ ml @ the metrer, or (4) thers was other god

reason for the failwe to admit.

D. Failure of party to attend at own deposition or serve

answers to Interrogatories or respond to request for inspection.

:
|

a pa.rty or an ofﬁcer director, or meEmaging agent of a party
a person designated wmnder Rule 39 C.(6) or 40 A. to tastify

cnbehalf of a party fzils ezr before the officer who is

or (2) to serve answers or cbjections to interrogatories
submitted wnder Rule 42, after proper service of the interroga-
tories, or (3) to comply with or serve cbjections to a request
T production and inspection submitted mﬂ?"" Rule 43, er

proper service of the request, or (4) to ;2322 a party se..acmg
discovery of the existence and limits of any lizbility insurance
policy wnder Rule 36 B. that there is a question regzrding the
existence of coverage, the court in wiich the action Comseeeead-
J:gmp@@gmm?fgﬁ%gmke spr:horders in regerd to the

failire as are just, s« aong others it may tske any action

athorized wnder paragraphs (), (b), and (¢) of subsection B.
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() of this mile. In leu of @iy oxder or in addition thereto,
the court shall require the party failing to act or the attomey
advising such party or both to pay the reascnable expenses,
including atromey's f=es, caused by the Zzilure, unless the cowrt
finds that the failure was substantially justified or that other
dromstances meke an award of expenses wmjust. |

The failure to act described in this section mey not be
excused m the grommd that the discovery sougxt lS cbjectionable
unless the party failing t:o act has applied for a protective

crderasprovz_dedbymle%c

COMMENT

For fajlure t6 identify expert witnesses when requested,
see ORCP 36 B.(4). For failure of a person.taking deposition
or witness to appear at deposition, see ORCP 39 H. For failure
to furnish medical reports when requested, see ORCP 44 D.

This rule is based won Federal Rule 37 and incorporates
most sanctions for fzilure to engage in discovery into e rule.
The edsting sanction provisions in Oregon axre scattered through
@RS Chapters 41 and 45 as part of the ORS sections relating to
specific discovery devices and & mot provide a clear procedurs
to be followed when a party or witness fzils to ccuply with
discovery requirerents. The federal language was modified
sllgnt.y to fit existing (RS sections and these rules. In
stbsection A.(2) a reference to failure to respond to a ra2gquest
for insurance policy wmder OREP H was included. In
subsection A.(é) the cowrt "may’' award expenses, and in subsection
B.(2) the court "'shall"' award expenses which conforms to (RS
41.617(2), 41.631, 41.626(5) and 41.617(4). Fazilure to advise
a party seeking discovery wmder BRETP P B. of the existence of a
coverage questicn was added to section 46 D.
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RULE 47
SUMMARY JUDGMEMT

A. For claimant. A party seeking to recover upon a

claim, counterclaim, or cross-claim or to obtain a declaratory
judgment may, at any time after the expiration of 20 days from

the commencement of the action or after service of a motion

for summary judgment by the adverse party, move, with or
Y Jueg Y P v z%aw’fazrtyg:)

without supporting affidavits, for a summary judgment in/bses

favor upon all or any part thereof.

B. For defending party. A party against whom a claim,

counterclaim or cross-claim is asserted or a declaratory judg-

ment is sought may, at any time, move, with or withoy =
supporting affidavits, for a summary judgment in/swe favor as
to all or any part thereof.

C. Motion and proceedings thereon. The motion shall

be served at least 10 days before the time fixed for the hear-
ing. The adverse party prior to the day of hearing may serve
opposiné affidavits. The judgment sought shall be rendered
forthwith if the pleadings, depositions, answers to interroga-
tories, and admissions on file, together with the affdavits,

if any; show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a
matter of law. A summary judgment, interlqcutory in character,
may be rendered on the issue of liability alone although there

is a genuine issue as to the amount of damages.



D. Form of affidavits; further testimony; defense

reguired._.Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would be
admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein.
Sworn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto of

served therewith. The court may permit affidavits to be sup-
plemented or opposed by depositions, answers to interrogatories

or further affidavits. When a motion for summary judgment is

made and supported as provided in this section, an adverse
- @a‘,f riar Ty J’)

party may not rest upon the mere allegations or denials of/hmes

pleading, but his response, by affidavits or as otherwise pro-
vided in this section, must set forth specific facts showing
that there is a genuine issue as to any material fact for trial.

If/-we~d0es not so respond, summary judgment, if appropriate,

S GCA 7.
shall be entered agains%7ﬁ==:.

E. When affidavits are unavailable. Should it

aiiear from the affidavits of a party opposing the motion that

me/cannot, for reasons stated, present bv affidavit facts
Zhs e mad)
essential to justifyfmse oppositionf the court may refuse the

application for judgment, or may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery

to be had, or may make such other order as is just.

- 1da -



F. Affidavits made in bad faith. Should it appear to

the satisfaction of the court at any time that any of the affida-
vits presented pursuant to this rule are presented in bad faith
or solely for the purpose of delay, the court shall forthwith
ofder the party employing them to pay to the other party the
amount of the regsonable expenses which the filing of the affida-
vits causenduding reasonable attorney fees',

and any offending party or attorney may be adjudged guilty of

contempt.

G. Multiple parties or claims; final judgment. In any

action involving multiple parties or multiple claims, a summary
judgment which is not entered in compliance with ORS 18.125

shall not constitute a final judgment.

COMMENT
This is ORS 18.105 without change.

RULE 48 (RESERVED)

RULE 49 (RESERVED)
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. RULE 50
JURY TRIAL OF RIGHT
The right of trial by jury as declared by the Oregon
Constitution or as given by a statute shall be preserved to

the parties inviolate.

COMMENT

The elimination of procedural distinctions between
actions at law and suits in equity cannot affect the consti-
tutional right to jury trial.

I I
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RULE 51
ISSUES; TRIAL BY JURY (R BY THE COURT
A. Issues. Issues arise ipon ii:e pleadings when a fact
or conclusion of law is meintained by e party and controverted
by the other. _
B. Issues of l=w; how tried. An issue of law .shall be

tried by the court.
C. Issues of fact; how t—ied. The txial of &ll issues
of fact shall be by jury wmless:

C.(1) The parties or their attoreys of record, by writ-
ten stipulation filed with the cowrt or by an oral stipulation
mede in cpen cowrt and entered in the record, comsent to trial

b 8 JES o f_a_party or on)
C.(2) The court, won nnti.cr/of its own initiative,

finds that a dght of trial by jury of some or all of those
issues does ot exdist Lndef the Constitution or statutes of this
state,

‘D Advisory jury and trial by comsent. .In all acticns

to
Ommpwersetcines TOT """!..a.?.vl‘= ble by right s 'u::y the court, wen

advisory jury or it mzy, with the consent of all parties, order
t0) shali have
ma.ywza*ajurymseveﬁc Rl same effect as if

trial :' Ty &d been a matter of r:.gnt

- R -



CENT

This rule preserves the procedurss coversd by ORS 17.005
to 17.015, 17.030, 17.035 and 17.040. ORS 17.020, 17.025 and
17.045 are eliminated as umecessary. The language of the
existing (RS sections was modified to eliminate archzic language
and to conform to these rules. Note that the Council retained
the existing Oregon procedure of having juwy triazl waivable anly
by affimmative action of the parties rather than the federal
system of requiring a demsnd for jury t=ial. Jury trial pro-

cedure in district court remains different in several respects.
ORS 46.780 and 46.190 are not superseded. They provided for
6-person juries, require a jury demand, and provide only 2
peremptory challenges. See ORCP 1.

~ /4L -



RULE 52
POSTPONEMENT OF CASES

A. Postponement. When a cause is set and called for

trial, it shall be tried or dismissed, unless good cause is
shown for a postponement. The court may in a proper case, and
upon terms, reset the same.

B. Absence of evidence. If a motion is made for

postponement on the grounds of absence of evidence, the court
may require the moving party to submit an affidavit stating the
evidence which the moving party expects to obtain. If the
adverse party admits that such evidence would be given and that
it be considered as actually given at trial, or offered and
overruled as improper, the trial shall not be postponed. How-
ever, the court may postpone the trial if, after the adverse
party makes the admission described in this section, the moving
party can show that such affidavit does not constitute an
adequate substitute for the absent evidence. The court, when
it allows the motion, may impose such conditions or terms upon

the moving party as may be just.

COMMENT

Section 52 A. is new. Section B. generally preserves
the procedure set forth in ORS 17.050.
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RIE 33
CISOLIDATION; SEPARATE TRIALS

A. Joint hearing or trial; oomsolidation of actions.gt

2 ar Wen mre than me action cEereaecedss involving a-

cmmnquesticnoflaworfactispéndingbeforeﬁzecom, the

court mEy order a joint hearing or trial of any or 2ll of the

matters in issue in such actions e!-meaei’iagi-, the court m=y

order all such actions owsweesedimss consclidated; and it may

meke such orders conceming proceedings therein as may tend to
N '

awid umecessary costs or delay.

B. Separate trizls. The court,'.in frtherance of conven-

ience or to awoid prejudice, or when separate trizls will be
conducive to acpedition' and ecdnomy, may order a separate trial
of a1y claim, crossclaim, comterclaim;gr of any separate issue
or of any mmber of claims, c:cssclains, comterclains;;r issues,
always preserving inviolate the right of trial by jury as declared

by the Oregon Comstitution or as given by statute.

QRMENT

This rule is idemtical to the existing ORS sections except
for the elimination of the words, 'won mtion of any party'’,
from sections 53 A. and B. to allow a couxrt to cmsolidate or
separate M ifs o Sesicnednd the addition of the last clzuse
of section 53 B. reladdng to) jury trial.

WY -
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RULE 54
DISMISSAL OF ACTIONS; COMPROMISE

A. Voluntary dismissal; effect thereof.

A.(1) By plaintiff; by stipulation. Subject to the

provisions of Rule 32 E., and of any statute of this state, an
action may be dismissed by the plaintiff without order of
court (a) by filing a notice of dismissal with the court and
serving such motion on the defendant not less than five days
prior-td the day of trial if no counterc]aim has been pleaded,
or (b) by filing a stipulation of dismissal signed by all
adverse parties who have appeared in the action. Unless other-
wise stated in the notice of dismissal or stipulation, the
dismissal is without prejudice, except that a notice of dismis-
sal operates as an adjudication upon the merits when filed by a
plaintiff who has once dismisssed in any court of the United
States or of any state an action against the same parties on

or including the same claim. Upon notice of dismissal or
stipulation under this section, the court shall enter a judgment

of dismissal.

A.(é) By order of court. Except as provided in subsec-

tion (1) of this section, an action shall not be dismissed at the
plaintiff's instance save upon judgment of dismissal ordered by the
court and upon such terms and conditions as the court deems proper.
If a counterc]afm has been pleaded by a defendant prior to the
service upon the defendant of the plaintiff's motion to dismiss,
the defendant may proceed with the counterclaim. Unless otherwise
specified in the judgment of dismissal, a dismissal under this

paragraph is without prejudi;e.

s 4T
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B. Involuntary dismissal.

B.(1) Failure to comply with rule or order. For

failure of the plaintiff to prosecute or to comply with these
rules or any order of court, a defendapt may move for a judgment

of dismissal of an action or of any claim against such defendant.

B.(2) Insufficiency of evidence. After the plaintiff

in an action tried by the court without a jury has completed the

presentation of plaintiff's evidence, the defendant, without
waiving the right to offer evidence in the event the motion is
not granted, may move for a judgment of dismissal dn the ground
that upon the facts and the law the plaintiff_has shown no right
to re]ie%. The court as trier of the facts may then determine
them and render judgment of dismissal against the plaintiff or
may decline to render any judgment until the close of all the
evidence. If the court renders judgment or dismissal with
prejudice against the plaintiff, the court shall make findings

as provided in Rule 62.

B.(3) Dismissal for want of prosecution; notice. Not

less than 60 days prior to the first regular motion day in each
calendar year, unless the court has sent an earlier notice on
its own initiative, the clerk of the court shall mail notice to
the attorneys of record in each pending case in which no action
has been taken for one year immediately prior to the mailing of
such notice, that a judgment of dismissal will be entered in
each such case by the court for want of prosecution, unless on
or before such first regular motion day, application, either

oral or written, is made to the court and good cause shown why
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it should be continued as a pending case. If such application
is not made or good cause shown, the court shall enter a judgment
of dismissal in each such case. Nothing contained in this

subsection shall prevent the dismissal by the court at any time,

for want of prosecution, of any action upon motion of any party
thereto.

B.(4) Effect of judgment of dismissal. Unless the

court in its judgment of dismissal otherwise specifies, a dismis-
sal under this section operates as an adjudication with prejudice.

C. Dismissal of counterclaim, cross-claim, or third

party claim. The provisions of this rule apply to the dismissal
of any counterclaim, cross-claim, or third party claim.

D. Costs of previously dismissed action. If a plain-

tiff who has once dismissed an action in any court commences an
action based upon or including the same claim against the same
defendant, the court may make such order for the payment of costs
of the action previously dismissed as it may deem proper and may
stay the proceedings in the action until the plaintiff has
complied with the order.

E. Compromise; effect of acceptance or rejection.

Except as provided in ORS 17.065 to 17.085, the party against
whom a claim is asserted may, at any time before trial, serve
upon the party asserting the claim an offer to allow judgment to

be given against the party making the offer for the sum, or the



-property, or to the effect therein specified. If the party

asserting the claim accepts the offer, the party asserting the

claim or such party's attorney shall endorse such acceptance

thereon, and file the same with the clerk before trial, and within

three days from the time it was served upon such pafty asserting
the claim; and thereupdn judgment shall be given accordingly, as
in case of a confession. If the offer is not accepted and filed
within the time prescribed, it shall be deemed withdrawn, and
shall not be given in evidence on the trial; and if the party
asserting the claim fails to obtain a more favorable judgment,
the party asserting the claim shall not recover costs, but the
party against whom the claim was asserted shall recover of the
party asserting the claim costs and disbursements from the time

of the service of the_offer.

COMMENT

This rule governs all dismissals, including judgments
of dismissal for insufficiency of evidence at the close of the
plaintiff's case in an action tried to the court. It is a
combination of Federal Rule 41 and existing ORS provisions.

Sections 54 A. and C. are based on the federal rule
but preserve the right to take a non-prejudicial dismissal until
5 days before trial unless a counterclaim is filed as specified
in ORS 18.210 and 18.230. The next to the last sentence of
subsection 54 A.(1) is designed to prevent harassment by repeated
filings and dismissals. The words, "against the same party"”, were
added to the language of the federal rule to make clear this only
applied to repeated filings against the same person.

Subsection 54 B.(1) comes from the federal rules and
covers a judgment of dismissal for failure to comply with rules

. or court orders. Subsection 54 B.(2) covers a judgment of dismis-

sal at the close of a claimant's case for insufficiency of the
evidence. Existing ORS sections speak in terms of equity cases.
This rule deals with sufficiency of evidence in cases tried with-
out a, jury. The former equity rule that a party could move for
dismissal, at the close of the plaintiff's case, only at the price
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of waiving the right to present evidence, 1is specifically changed.
This rule also changes the former rule that a judgment of dismis-
sal at the close of the plaintiff's case did not bar another suit;
the judgment of dismissal is with prejudice unless the court speci-
fies otherwise. There is no provision in the rule for a motion

to dismiss in a non-jury case at the close of all the evidence.
Since the judge decides the case at that point, no such motion 1s

necessary. A decision of the case at the close of all the evi-
dence would have prejudicial effect; a judge who, for some
reason, wished to grant a non-prejudicial dismissal at the

close of all the evidence would either reserve ruling on a
motion to dismiss at the close of the plaintiff's case, if

there was such a motion, or grant a non-prejudicial volun-

tary dismissal under section 54 A. The last sentence of subsec-
tion B.(1) requires findings only when they would be required
for a judgment under Rule 62. Subsection 54 B.(3) is ORS.18.260
Note, that by virtue of subsection 54 B.(4), a dismissal for
failure to prosecute is with prejudice, unless the judgment of
dismissal specifies otherwise. Subsection B.(4) is from the
federal rule, but the language of the federal rule in the last
sentence was changed to define prejudicial effect of judgments

-of dismissal covered by section 54 B. only, and not all judgments

of dismissal. :
Section 54 D. comes from the federal rule.

: Section 54 E. is ORS 17.055; 17.065 through 17.085 and
17.990 are left as statutes because they are not procedural rules.
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RULE 55

SUBPOENA

1)

A. Defined; form.

Pt —rma——— -

A subpoena
W —————————Gas. =£/1S 2 Wril or order dirsc-

Py

tad to a persan and rBquirss the attendance of such person at a
’ 9

particular tHme and place w testify as a withess can benalf of a
particular party therein menticned. Every subpoenza shall state
the name of the cowrt and the tZtle of the action.

B. For production of documentary evidince. A subpoena

’

may also command the person to whom it is dirgcrzed to produce
the books, papers, documents, or tmgible tHings designarad
therein; but the court, won motion mede promptly and in any

event at or tefore the dme specified in the subpoena for compli-

ance therswith, may (1) quash or mdify the suwpoena if it is

ureasonable and oppressive or (2) condition denial of the
mtion won the advancement by the person in whose behalf the
subpoena is issued of the reascnmable cost of producing the books,
papers, docum=nts, or tangible things,

C. ZIssuance.(,(l) A subpoena is issued as follows: (a)
to require attendance tefore a court, or at the trial of =

issue therein, or won the taking of a deposition in en action

<o

SS-PFeese==wy pending therein: (i) it mey be issued by the
.clerx OL the cowrt in which the action ce-pweeeedins is pending,

or if there is m clerk, then by a Judge or justice of such
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court; or (ii) it may be issued by/t'-.aa attorney of record of the
party to the action ommmsewes=wfc in whose behzlf the witness is
required to appear, s‘ubsér.v’.bed by the signatwre of such attorney;
() to require attendance before any person authorized to take
the testimony of a witness in this state under Rule 38 C., or
before any officer empowered by the laws of the United States t
take testimony, it may be issued by the clerk of a circuit or
district cowrt in t"n in which the witmess is to
be examined; (c) to require attendance out of court in cases ot
provided for in paragraph (g) of this subsection, before a judge,
justice, or other officer authorized to administer caths or taks

testimony in any matter unae}: the laws of this state, it may be

issued by the judge, justice,or other officer before whom the
atrtendance is required.
C.(2) TUpon request of a party or attorney, any subpoena

issued by a clerk of cowt shall be issued in blank and delivered

to the party or attomey requesting it, who shall Z11 it in
pefore service.

D. Service: service m law enforcement agency; oroof of

service. (1) Except as provided in subsection (2) of this secticm,
a subpoena mey be served by the party or any other person over

13 years of age. The service shall te made by delivering a copy
to the witmess personally and giving or offering to the witness

at the same time the fess to which the witness is entitled for

Clor)

travel to and from the place designated and/one day's actendance.
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The service mist be made s0 as to allow the witness a 'raascna.ble

time for preparation and twavel to the place of attendance.

[;.(2)(a) Every law enforcement agency shall designate an
individual or individuals won whom service of subpoena T2y be
macde. At least one of the designated individuals shall be
available diring rormel business hours. In the absence of the
designated individuals, service of subpoenz pursusmt to para-
graph (b) of this subsection may be made won the officer in

charge of the law azforcensnt agency.

D.(2)(b) If a peace officer's attendance ar txial is

required as a result of mee employment as a peace officer, 2

subpoena may be served o such officer by delivering a copy
personzally to the officer or o me of the individwals designa-
tad by the agency whiich emloys the officer rot lzter than 10
days prior to the date atfendmnce is sought. A subpoenz may be
served in "‘ns marmer aoly if the officer is currently emloyed
as a peace officer and is present within the state at the tme

of service.
D.(2)(c) When a subpoenz has been served as provided in

ey the officer
whose attendsnce is sought of the date, time and location of the

court appearance. LI the officer carmot be motified, the law
. Corompt]y) ———gOStponement or)
enforcement agency shall ocontact the courty/and z/concintEnce o=y

be granted to allow the officer to be perscnally served.
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D. (2)(d) As used in this subsection, ''law enforcement
agency'' means the Oregon State Police, z county sheriff's depart-
mEnt or & mmicipal police department.

Proof of service of a subpoena is made in the same

oErmer asfeeresme service of 2 summons. v '
E. Subpoenz for hearing or trizl; wiemese! oblizatis 0
[4

artend; priscners. (1) A witnmess is mot obliged to attend for

trizl or hearing at a place cutside the county in which the
witn_ess resides or is served with subpoena wnless the residence
of the witmess is within 100 miles of such place, or, if the
residence of the witness is rot within 100 miles of such place,
mless there is paid or tendered to the witness wpon service of
the subpoena: (a) double attendamce fee, if the residence of
the witness is mot more than 200 miles from the place of exzmina-
tian; or (b) triple attendance fee, if the residence of the
witmess is more than 200 miles and rot more than 300 miles from
such place; or () quadﬁngle attendance fee, if the residence of
the witness is more than 300 miles fromsuchplace; and (d)
single mileage to and from such place.
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E.(2) If the witness is confined in a prison or jail in
this state, a subpoena m=y be served ca such person only won
leave of court, and attendance of the witmess mey be compelled
only upon such. terms as the court prescribes. The cowrt
order temporary removal and production of the prisomer for/purposed
offtestimony or may order that testimony mly be taken wpon
deposition at the place of confinement. The subpoena znd court

orcder shall be served won the custodian of the priscner,

F. Subvoena for takineg depositions; place of exammnation.

T. (1) Proof of service of a rotice to tzke a deposition

rriticate that such notice will be issued

A foonstitures a sufficient ) if the subpoena
can be served,

as provided in Rules 39 C.

authorization for the issuance by a clerk of court of subpoenas
for the persons named or described thersin. The subpoenz may
commend the person to whom it is directed to produce and permit
inspection and copying of designated books, papers, docurents,
or tangible things vhich consciture or contain macters within
the scope of the examination permitted by Rule 36 B., but in
that event the subpoenz will bte subject to the provisions of
Rule 36 C. and section B. of this rule.

F.(2) A resident of this stare may bte requirsd to attend
an examination canly in the cowmty whersin such person rasides or
is‘eﬂélcyed or tramsacts business in person, or et such other
convenient place as is fixed by an order of court. A on-
resident of this stars may be‘reqﬁired to atrtend ‘anly in the
comnty whersin such person is served with a subpoena, cr at such

other corvenient place as is fAxed by an order of court.
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G. Disobedience of subpoena; refusal to be sworn or answer

as a withess. Disobedience to a suwbpoena or a refusal to be

SWOIN Or answer as a witness mgy be punished as contempt by a2

court before whom the action Geseeeeedims is pending or by the

judge or justice issuing the subpoena. Upon nearing or txrial,

if the witness is a party and disobevs g gubpoena or refuses to

be sworn or answer as & witness,/fes~TonpIEint, answer or rEply
mEy be stricken.

H. Hospital records.

H.(1) Hospital. As used m this section, wmless the context
requires otherwise, 'hospital' means a hospital licensed under
RS 441.015 to 441.087, 441.525 to 441.595, 441.8101:5 441,820,
441 .990, 442.300, 442.320, 442.330{31:1 442 340 to 442,450,

H.(2) Mode of complisnce with subpoena of hospital records.

(@) Except as provided in subsection -(4-) of this secticn, when a

| subpoena dxes tecum is served won a custodian of hospital ‘

records in an action Cw-sEascedans in which the nospital is mot
a party, and the subpoena requires the production of all or part

of the records of the hospital relating to the care or treatment

of a patient at the tospital, it is sufficient compliance therewith

if a custodizn cdelivers by meil or otherwise a true and correct
copy of all the records described in the subpoenza within fHwve
days after receipt thereof, Delivery shall be accompanied by

the zffidavit described in subsection (3) of this section., The

- copy may be photograpnic or microphotographic reproauction.
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H.(2)(®) The copy of the rscords shall be separately
enclosed in 2 sealed envelope or wrazpper on which the title and
v
mmber of the action, name of the witness;and the datz of the

subpoena  are clearly inscribed. The sealed envelope or wrzpper

shall be enclosed in an outer emvelope or wrapper and sealed.
The outer emvelope or wrazpper shall be addressed as follows: (1
if the subpoena drects attendance in court, to the clerk of the
court, or to the judge thersof if t‘-:zer_e is o clerk; (ii) if the
subpoena directs attandsnce at a depesition oi' other hearing, to
the officer administering the ocath for the deposition, at the
place designated in the subpoena for the taking of the deposition
or at the officer's place of business; (iii) in other cases, to
the officer or body conducting the hearing at the officizl place
of business. |

H.(2)(c) After filing, the copy of the rscords may be
inspected by auy party or the attomey of record of a party in
the presence of the custodan of the cowrt files, but otherwise
shall remain sealed and shall be opened cily at the t=me of
trial, deposition:or other hearing, ar the dirsction of the
judge, officex or body conducting the procseding. The racords
shzll be cpened in the presence of all parties who have appearad
in person or by counsel at the txial, deposition,or hearing.
Records wnich are ot introduced in evidence or requirsd as part

of the record shall be retimmed to the custodian of hospital

records who submittad them.

H.(3) Affdavit of custodian of records. (2) The records

described in subsection (2) of this section shall bte accompanisd

by the affidavit of a custodizn of the iwspital records, stating



in substance each of the following: (i) that the affiant is a
duly authorized custodian of the records and has authority to
certify records; (ii) that the copy is a twue copy of all the

records described in the subpoena; (iii) the records were prapared

by the persommel of the hospital, staff physicians, or persoms
acting wnder the control of either, in the ordinary cowrse o?
ospital business, at or near the time of the act, ccndit".on_\or
event described or referred o therein.

| H.(3) () If the hospital has mone of the records des-
cibed in the subpoena, or aily part thereof, the affiznt shall
so state in the affidavit, and shall send anly those records
of viich the affimt has custody. -

H. (3)(c) When more than ane person has knowledge of the
facts required t be stated in the affidavit, more than me |
affidavit my be mmde. | |

H.(4) Personal atctendance of custodian of records may be

required. (a) The personal attendance of a custodian of hospital
records and the production of original hospital records is
required if the subpoa'zad.lces tecum contains the following

statemenit:

The personal attendance of a custodian of hospital
records and the -production of original records is required by
this subpoena. The procedure a.ltnonzed pursuant to Oregon Rule
of Civil Procecurs 35 H.(2) shall ot be deemed sufficient

compliznce with this subpoena.
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H.(4)®) If more than one subpoena duces tecum is served
@ a custodizn of hospital records and personal attendance 1s
required umnder each pursuant paragraph (a) of this subsecticn,
the custodian shall be desmed to be the witness of the party
serving the first such subpoena.

H.(5) Tender and payment of fees. Nothing in this rule

requires the tender or payment of mre than me witness and

b nt 0
mileage fee or other charge mnless there has been agreemer

QMENT

This rule is a combinatfon of existing CRS provisions and
Federal Rule 45. The existing (RS provisions contain some archai
lmguage and do ot clearly cover depositicn subpoensas.

Section 35 A. is based won CRS 44,110, Secticn 35 B. comes
from the federal rule.

Section 55 C. retains the basic procedurs of CRS 44.120,
buc the language of the CRS section is aikward and was mdified,
relying won Califorma Civil Practice Code, Sez. 1986.

Section 55 D. is based on CRS 44.140 =nd 44.160.

Suwsection 35 E.(1) is based won RS 44,171 but applies
aly to t=ial subpoenas. Subsection E.(2) replaces CRS 44,230.
It leaves the question of production of a prison immate to the dis-
credion of the court., The existing (RS provisions allowed procuc-
tHon only if trial was in the counry whers the immare was held or
wen the fmmetrs was a parry. RS 44.2640 is left as a statute.
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Section 55 F. is based upon Federal Rule 45 (d). It
provides that a clerk may issue a subpoena or a certificate
that a notice of deposition will be issued; this would allow a
party to see if the subpoena can be served before service of
a notice of deposition. It limits the place where a deposition
may be taken rather than simply allowing a party to serve a
subpcena for a deposition anywhere, with enhanced witness fees
if the witness had to travel a long distance, which is the
approach under ORS 44.171. Choice of place of trial is rela-
tively 1imited but this is not true for depositions. The
second paragraph of Federal Rule 45 (d)(1) was intentionally
omitted, and a witness who objects to a subpoena must seek a
protective order.

. _Section 55 G. is based won CORS 44.190 with some modifica-
tions because of provisions already incorporated in the discovery
rules. ORS 44.180 and 44.200 to 44.210 are eliminated as wmeces-
sary.

Section 55 H. is besed won ORS 41.915 to 91.940. ORS
41.930 is left as a statute because it is a rule of evidence. To
the extent ORS 41.945 zpplies beyond courts, it would remain as a2
statute. The mly change from the existing language is in para-
graph . which allows inspection of the sealed documents by
parties for attomeys prior to the trial or depositiom.
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RULE 56
TRIAL BY JURY DEFINED; NUMBER OF JURORS
A trial jury in the circuit ﬁourt is a body of twelve
persons draWn as provided in Rule 57. The parties may stipu-
late that a jury shall consist of any number less than twelve
or that a verdict or finding of a stated majority of the jurors

shall be taken as the verdict or finding of the jury.

COMMENT

This is based upon the existing ORS section. The last
sentence was added. Note that the six-person jury provision of
ORS 46.180 would continue to be applicable in district courts.
Under Rule 1, the ORS section is a rule or statute providing a
special procedure.
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procedures.
Within

RULE 57
JURORS

compliance with selection

A Challenging
afrer the moving

7 davys

A

A.(l) Motiom.
party discovered or by the exarcise of diligence

could have discovered the grounds therefor, and ia

any event before the jury is sworm to try the case,
for other

party may move to stay the proceedings ot

F
appropriate relief, om the ground of substantial
to 10.490 in selec-

to comply with ORS 10.010

failure
Upon moticn £iled

ting the jury.
A.(2)

under subsection (1) of
facts which,

Stay of proceedings.
this section concaining a
would comnsti-

if true,

sworn statement of
tute 2 substantial failure to comply with ORS 10.010
v’

to 10.490, the moving party is entitled to presentc,in

&

support of the motion, the testimoay of the clerk or
v
court aamlnistratog any relevant records and papers

not public or otherwise zvailable used by the cle
relevant svi-

or court admimistrator, and any other
dence. If the court determines that in selecting :the
2 substantizl failure to comply

=3

jury there has been
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b

with ORS l0.0lO_to 10.490, the court shall stay
the proceedings pending the selection & the jury
in conformity with ORS 10.010 to 10.490, or grant
other aprropriatas relief.

A.(3) Exclusive means of challenge. The

procedures prescribed by this section are the

exclusive means by which a party iz 2 civil case
may challenge a jury on the ground that the jury
was. not selected in conformity Qith ORS 10.010 to

10.490.

B. Jury; how drawn. When the action 1is

called for trizl the clark shall draw from the
trial jury box c¢f the court, one by one; the bal-
lots containing the names of the jurors umzil the
jury is complected or the ballots are exhaustead.
the ballots become exhausted befors the jury is
complete, the sheriff, under the directiom of the
court, shall summon~from the bystanders, or the
body of the county, so many gqualified persons as

may be necessary to complete the jury. Whenever

the sheriff shall summon more than one person &t

I

a

time from the bystanders or the body of the county,

the sheriff shall recurm a list of the persons so

summoned to the clerk. The clerk shall write the



names of such persons upon separate ballots, and
deposit the same in the trial jury box, and then
draw such ballots therefrom, as in the case of the
panel of trial jurors for the term.

C. Exzminaztion of jurors. The full aumber

of jurors having been called shall thereupon be
examined as tb their qualifications. The court may .
examine the prospective jurors to the extent it
deems appropriate, and shall permit the parties ox

their attorneys to ask reasonable questions.

D. Challenges.

D.(1) Challenges for‘c;use; grouﬁds. Chal~-
lenges for cause may be taken on any ome or more of
the following grounds:

D.(1)(a) The want of any qualificatioms pre-
scribed by QRS 10.030Q0 for a2 person competent to act
as 2 juror or improper summons under ORS 10.030 (3).

D.(1)(b) The existence of z mental or physi-
cal defect which satisfies the court tha the chzl-
lenged person is incapable of performing the duties
of a juror in the particular acticn without prejudice
to the substantial rights of the challenging party.

D.(1)ec) Consanguianity or affinity within

the fourth degr=se to any party.
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D.(1)(d) Standing in the relation of guardian
and ward, physician and patient, master and servant,
landlord and tenant, or debtor and creditor, to the
adverse party; or being a memeber of the family of, or
a partner in business with, or in the employment for
wages of, or being anm éttorney for or a client of, the
adverse party; or being surety in the action called for
trial, or otherwise, for the adverse party.

D.(1l)(e) Having served as a juror on é previous
trial in the same action er~pTroEE®dHHNg; or in another
action Qe—preseedismg between the samé parties for the
same cause of action, upon substantially the same facts
or transaction.

D.(1)(£f) Interest on the part of the juror in
the outcome of the action, or the principal question
involved therein.

D.(l)(g) Actual bias, which is the existence of
a state of mind on the part of the juror, in reference
to the action e®*—dwoessedisss or to either party, which
satisfies the court, in the exercise of a sound discre~
tion, that the juror cannot try the issue impartially
and without prejudice to the substantial rights of the

party challenging. A challenge for actual bias may be



taken for the causes mentioned in this paragraph,

but on ﬁhe trial of such challenge, although it

should appear that the juror challznged has formed

or expressed an opinion upon the merits of the cause
from what the juror may have heard or read, such
opinion shall not 0of itself be sufficient to sustain
the challenge, but the court must be satisfied, from
2all the circumstances, that the juror cannot disregard
such opinion and try the issue impartially.

D.(2) Peremptory challenges; number. A per-

emptory challenge is an objection to a juror for which

no reazson need be given, but upon which the court shall
exclude such juror. Either party shall be entitled to
three peremptor& challenges, and no more. Where there
are multiple parties plaintiff or defendant in the case
or where cases have been consolidated for trial, the
parties plaintiff or defendant must join in the challenge
and'are limited to a total of three peremptory challen-

ges, except

2~ i - 2 i BE IR =S S-S ISRt
ettt it e court, in its discretion and

in the interest of justice, may allow any of the parties,
single or multiple, additional peremptory challenges and

permit them to be exercised separately or jointly.



such adverse party's

D.(3) Conduct of peremptory challenges. After

the full number of jurors have been passed for cause,
perémptory challenges snall be conducted as follows:
the plaintiff may challenge one and then the defendant
may challenge one, and so alternating until the peremp-
tory challenges shall be exhzusted. After each chal-~
lenge, the panel shall be filled and the additional
juror passed for cause before another peremptory chal-
lenge shall be exercised, and neither party is required

to exercise a peremptory challenge unless the full

. number of jurors are in the jury box at the time. The

refusal to challenge by either party in the said order
of all not defgat the adverse party of
ull numper of challenges, and such refusal by a
party to exercise/f ouiss challenge‘in proper turn shall
conclude that partyaas to the jurors once accepted by

Qthat party’s)

that party, and ii/ kdes rignt of peremptory challenge

be not exhausted, that party's further challenges shall
be confined, in that party's proper turmn, to such addi-
tional jurors as may be called. The court may, for
good cause shown, permit a challenge to be taken to any
juror before the jury is completed and swormn, notwith-
standing the juror challenged may have been theretofore
accepted, but nothing in this subsectﬁon shall be construed to

increase the number of peremptory challenges allowed.
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E. Qath of jurv. As scon as the number of the

jury has been completed, an oath or affirmation shall
be administered to the jurors; in substance that they
and each of them will well znd truly try the matter in
issue between the plaintiff and defendant, and a true
verdict give according to the law and evidence as given
them 6n the trial.

F. Alternate jurors. The court may direct that

not.more than six jurors in addition to the regular jury
be called and impanelled to sit as alternate jurors.
Alternate jurors in the order in which they are called
shall replace jurors who, prior to the time the jury
retired to consider its verdict, become or are found to
be unable or disqualified to perform their duties. Alter-
nate jurors shall be drawn in the same manner, shall have
the same qualifications, shall be subject to the same
examination and challenges, shall take the same ocath,

and shall have the same functions, powers, facilities,
and privileges as the regular jurors. An altermate juror
who does not replace a regular juror shall be discharged
as the jury retires to consider its verdiét. Each side
is entitled to cne peremptory challenge in addition to

those otherwise allowed by law if one or two altermate

[WR
H

jurors are to be impanelled, two peremptory challenges
3 ! g
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three or four a]ternafe jurors are to be impanelled, and three
péremptory challenges if five or six alternate jurors are to be
impanelled. The additional peremptory cha]lengés may be used
against an alternate juror only, and the other peremptory challenges

allowed by law shall not be used against an alternate juror.

COMMENT

: Section 57 A. allows a challenge to jury selection pro-
cedures. It is not the common law challenge to the array but a
specific method of insisting upon compliance with jury selection
procedures before trial. It was taken from Section 12 of the Uni-
form Jury Selection Act. The procedure is limited to questioning
validity of jury selection methods. Any defect niust be “sub-
stantial”, and the court can refuse to stay proceedings when only
a technical defect is involved.

Section 57 B. comes from ORS 17.110.

The first sentence of section 57 C. comes from ORS 17.160.
The second sentence is new but is intended to retain existing
practice; that is, the parties' existing right to conduct voir dire
remains the same.

Section 57 D. combines the grounds for challenge for
cause. Reference to general and particular causes of challenge and
actual and implied bias are eliminated as archaic and unnecessary.
The order of challenges in ORS 17.165 is eliminated. The Council
intended to retain the same grounds for challenge for cause existing
in ORS. The elaborate provisiorsrelating to trials of challenges
for cause of ORS 17.170 through 17.180 are eliminated.

Section 57 D.(2) is new and clarifies the number and exer-
cise of peremptory challenges in multiple party situations. The
procedure for conduct of peremptory challenges in 57 D.(3) is the
same as in ORS 17.160. Note, the number of peremptory challenges
in district court is govered by ORS 41.190.

_ Section 57 F. clarifies the procedure relating to alternate
jurors. ,
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RILE 38
TRIAL PRCCEDURE

A. Order of proceedings o ial bv the court, T2l

by the court shall proceed in the order prescribed in subsec-
Hons (1) to (5) of section B. of this rule, wmless the oouTt,
for special reasons, otherwise drects.

B. Order of procesdings m Jury trizl. Wnen the jury

has been selectad and sworn, the =ial, mless the court IOT

god and sufficient reason otherwise directs, shzll proceed in
the following order:

B.(1) The plaintiff shall concisely state plaintiff's

(M’l and the issues ¢ ied. o fondant then
efendant's case based upon any

in like mzrmer shall state /'sz.y defense or cowmnterclaim or both.

B.(2) The plaintiff then shall introduce the evidence m
plaintiff's case in chief, and when plaintiff hes concluded, the
cefazdant shall do likewise.

B.(3) The parties respectivély then may introduce rebut-
ting evidence only, mlesé the cowrt in fizrtherance of justice
permits them to introduce evidence upon the original cause of
action, defense or cowmnterclaim.

B.(4) Wnen the evidence is concluded, mmless the czse is
suowmitted by both sides to the jury without argument, the plain-
tiff snall comrence and conclude the argument to the jwwy. The

plaintiff my weive the opening argument, and if the defendamt
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then argues the case to the jury, the plaintiff shall have the

right to reply to the armument of the defendant, bur ot otherwise,
B.(5) Not mre than two coumsel shall address the jury

in behalf of the plaintiff or defendant; the whole time occupied

in behalf of either shall mot be lLimited to less than ©o houzs /s

- - . - -

o - L

B.(6) The court then shall charge the jury.

C. Separzidon of jury before submission of cause; admonition.
The jurors mzy be kept together in charge of a proper officer,
or may, in the discretion of the court, at any time before the

submission of the cause to them, be permitred to separate; in

either case they mmy be admonished by the cowrt that it is their
duty not to converse with any other person, or amng themselves,
@ any subject cormectad with the trizl, or to express any opiniom

'u‘:ereon, wmril the case is Znally submitted to them,

D. Proceedings if juror tecomes sick. 1f, after the formas-

don of the jury, and before werdict, a juror becomes sick, so as o

e duty oT a Juror
be wmable to perfon The court may order such juror

to be discharged. In that case, wnless an altemare juror, seated

wnder Rule 57 D., is available t replace the discharged juror
or wmless the parties agrse to proceed with the remaining jurors,
a new juror mEy be sworn, and the trizl begin anew; or the jury
mmy be discharged, and a new jury then or a:ta:waras _orxe"‘

COMENT

This rule is based won CRS 17.205, 17,210, 17.220 and
17,225, RS 17.215, 17. 235 17,260 and 17.243 (m{ceot the last
sentance, which aDDears in CPLAP39) wers eliminared as umeces-
sary. ORS 17.230 amd. 17.250 wers deemed so closely relzted to
evidentizry rules that they were left as stacutes.

—~ 174 =



RILE 59
TISTRUCTIONS TO JURY AND I[ELIBERATION

A. Provosed instructions. Unless otherwise rsguestad by

the irial judze on tmely motice to counsel, proposed instructions
ghall be submitted at the comencement of the t—izl. Proposed
mst:'uct:.ons won cmestlons of law developed by the evidence,

which could mot be reasonably anticipated, may be submitted at

aiy tme before the cowrt hes instructed the jury. The mmber

of copies of proposed instructions and their form shall be governed
by local court rule. |

B. Charging the jury. In charging the jury, the court

shail state ™ them all matters of law which it thinks necessary
for their informaticon in giving their verdict. Whenever the
knowledge of the cowrt is by statute mede evidence of a fact,
the court is to declars S‘L’.Cil knowledge to the jury, who are
bomd to accept it as conclusive. If in the opinion of the
court it is desirable, the charge shall be reduced to writing,
and then read to the jury by the cowrt. The jury shall take
such written instructions with it while deliberating won the
verdict, and then reowm them to tie clerk immediztely won con-
clusion of irs deliberations. The clerk shall file the instruc-
tHons in the court Zile of the case.

C. Deliberarion.

C.(1) EIxzhibits. Upon retiring for deliberation the jury
ey take with them all exnibits received in evidence, except

depositions.



C.(2) Written statement of issues, Plaadings snall not

go o the jury room. The court mmy, in its discrstion, submit

to the jury an impartial written statement summerizing the

1ssues to be decided by the jury.

C.(3) Copies of documents. Copies mey be substitutad

for any parts of public records of private documents as ought
wot, in the opinidn of the court, to be taken from the person
having them in possession.
| (may_take)
C.(4) Notss. ‘ur:ors totes of the testi-
mony or other proceeding an the trial/mey tzke suca notes Into
the jury room.

C.(5) Custody of an communications with jury. After

hearing the charge, the jury shall retire for deliberation.
When they retire, they must be kept together in sohe convenient
place, under the charge of an officer, until they agree upon their .
verdict or are discharged by the court. Unless by order of the
court, the officer must not suffer any communication to be made
to them, or make any personally, except to ask them if they are
agreed upon a verdict, and the officer must not, before their
verdict is rendered, communicate to any person the state of their
deliberations, or the verdict agreed upon. Before any officer
takes charge of a jury, this section shall be read to the officer
who shall be then sworn to follow its provisions to the utmost

of such officer's ability.
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C.(6) Juror's use of private knowledge or informztion. A

juror shall ot commmnicats ay private knowledge or information
that the juror may have of the metter in controversy to/ze_-a-}”-
jurors, except when called as a witness, mor shall the juror be

ovemed by the same in giving his or her verdict.

D. Further instructions. Afrer retirement for delibera-
. L Lrequests informati ) _
tion, if the juzy/ces e n amy point of law,

the judge may require the officer having them in charge to
conduct them into cowrt. Upon the jury being brought into couxt,
the information requested, if given, shall be given either orzlly
or in writing in the presence of, or after rotice to, the parties
ar their éounsel.

E. Comrents won evidence. The judge shell not instruct

with respect to matters of fact, rnor comment thereon.

F. Discharge of jurv without verdicr.

F.(1) The jury shall mot be discharged after the cause
is submitted to them wntil they have agrsed wpon a verdict and
given it in open court wmless:

F.(L)(a) At the expiration of such period as the cowrt
deems proper, it satisfactorily appears that there is rmo probability
of an agreem=nt; or |

F.(L)(®) An accident or czlamity requires their discharge;

F.(1)(c) A juror becomes ill as provided in Rule 58 D,

- . . . e .
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F.(2) Weersfjury is discharged without giving a verdict,
either dwring the progress of the wizl, or after the cause is
suwmitted to them, the action may be agzin tried immediately, or
at a furure dme, as t'ne court directs.

G. Retum of hury werdict.

G.(1) Declaration of werdict. When rﬁe jury have agreed
won their verdict, they é‘nall be conducted into cowrt by the
officer having them in charge. The court shall inquire whether
they have agreed won their werdict. If the foreperson answers
in the affirmative, it shall be read.

G.(2) thmber of jwors concuwrring. In civil cases three-

fourths of the jury my render a werdict.”

G.(3) Polling the jurv. When the werdict is given and

pefore it is Hled, the jury may te polled m the request cf a
party, for which purpose each juxor snall bte asked whether it is
his or her verdict. If a less mmber of jurors aiswer in the
affirmative than the nmber required to render a verdict, the
juy snzll be sent cut for further deliberaticns.

G. (&) Imformel or inmsufficient verdict. If the werdict

is informal or insufficient, it mey e correctad by the jury
wmnder the acvice of the couxt, or the jury may be required
deliberats fuxrther.

G.(5) ' Campletion of wrdict, Horm and entry. When a

erdict is glven and is such as the court mEy receive, e

H

lerk
shall file the verdict. Then the jury shall te discharged Zrom

the case,

- 178 =



e

H. Necessity of noting exception on error in statement of

issues or instruction; all other exceptions automatic. No state-

ment oFf fssues submitted to the jury pursuant to subsection C.(2)
of this rule and no instruction given to a jury shall be subject
to review upon appeal unless its error, if any, was pointed out

to the judge who gave it and unless a notation of an exception is

made immediate1y after the court instructs the jury. Any point

'of an exception shall be particularly stated and taken down by

the reporter or delivered in writing to the judge. It shall be.
unnecessary to note an exception in court to any other ruling
made. Al]l adverse rulings, including failure to give a requested
instruction, or a requested statement of issues, ekcept those
contained in iﬁstructions and statements of issues given, shall
import an exception in favor of the party against whom tne ruling

was made.

COMMENT

This rule is based upon existing ORS sections. Some
archaic language was clarified in most sections. In section A.
the provision requiring submission of instructions at commencement
of trial was added. Section B. changes ORS 17.255(2) to provide
that instructions will be given to the jury in writing entirely
at the discretion of the court and to specify that the written
instructions shall be read to the jury by the court before being
submitted to them. Subsection C.(2) changes 17.320 to make the
written statement of the issues at the discretion of the court.
Subsection C.(5) changes ORS 17.305 to require that the just must
retire before announcing a verdict and has been redrafted. Section
59 E. was added to codify the existing rule. In section G.(2)
the rule does not cover application to 6-person juries in district
court under ORS 46.180. It has generally been assumed that 5 jurors
must agree on a verdict in order to have three- fourths of a 6-person
jury render a verdict.
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., Section 59 H. is based on ORS 17.510 and 17.515 (1) and
(2). The section is included as it does describe conduct in the
trial court. It also provides a basis for new trial in ORCP
64 B.(7). The Council cannot make rules of appeliate procedure,
and the question.of preserving error on appeal is one determined
by the appellate courts. On the question of whether failure to
give a requested instruction preserves error in instructions
given, see Holland v. Sisters of Saint Joseph, Seely, 270 Or 129

E1974),. and Becker v. Beaverton School District, 25 Or App 879
1976). 1




RULE 60
MOTION FOR A DIRECTED VERDICT

Any party may move for a directed verdict ét the close
of the evidence - offered by an opponent or at the close of all
the evidence. A party who moves for a directed verdict at the
close of the evidence offered by an opponent may offer evidence
in the event that the motion is not granted, without having
reserved the right so to do and to the same extent as if the
motion had not been made. A motion for a directed verdict
which is not granted is not a waiver of trial by jury even
though all parties to the action have moved for directed ver-
dicts. A motion for a directed verdict shall state the specific
grounds therefor. The order of the court granting a motion for
a directed verdict is effective without any assent of the jury.
If a motion for directed verdict is made by the defendant, the
court may, at its discretion, give a judgmént of dismissal with-
out prejudice under Rule 54 rather than direct a verdict.
COMMENT

Ruie 60 is based upon Federal Rule 50(a). These rules
eliminate the device of nonsuit compietely. The proper motion
to test sufficiency of the evidence in a jury case, at the close
of the plaintiff's case, or any other time before submission to
the jury, is for directed verdict. The major change from the
nonsuit practice is that a directed verdict at the close of the
plaintiff's case would be a dismissal with prejudice, whereas the
nonsuit was not. For a dismissal in a non-jury case under Rule
54, the judge may direct that dismissal be without prejudice. In
a jury case, if a judge feels 'that a plaintiff should be given a
. chance to refile when the evidence presented bythe plaintiff is
insufficient, the trial judge can grant a judgment of dismissal

without prejudice under Rule 54 instead of directing a verdict.
ORS 18.240 was eliminated.
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RULE 61
VERDICTS, GENERAL AND SPECIAL

A. General verdict.

A.(1) A general verdict is that by which the jury pro-
nounces generally upon all or any of the issues either in favor
of the plaintiff or defendant.

A.(2) When a general verdict is found in favor of a
party asserting a claim for the recovery of money, the jury
shall also assess the amount of recovery. A specific designation
by a jury that no amount of recovery shall be had complies with
this subsection.

B. Special verdict. The court may require a jury to

return only a special verdict in the form of a special written
finding upon each issue of fact. In that event the court may
submit to the jury written questions susceptible of categorical
or other brief answer or may submit written forms o% the several
special findings which might properly be made under the pleadings
and evidenceg or it may use such other method of submitting the
issues and requiring the written findings thereon as it deems
most appropriate. The court shall give to the jury such explana-
tion and instruction concerning the matter thus submitted as may
be necessary to enéb]e the jury to make its findings upon each
issue. If in so doing the court omits any issue of fact raised
by the pleadings or by the evidence, each party waives the right

to a trial by jury of the issue so omitted unless before the jury

/P2 a



retires such party demands itssubmission to the jury. As to an
issue omitted without such demand, the couft may make a finding;
or, if it fails to do so, it‘sha11 be deemed to have made a find-
ing in accord wfth'the Jjudgment on the special verdict.

C. General verdict accompanied by answer to interroga-

tories. The court may submit to the jury, together with appropriate
forms for a general verdict, written interrogatories upon one or
more issues of fact the decision of which is necessary to a verdict. -
The court shall give such explanation or instruction as may be
necessary to enable the jury both to make answers to the interroga-
tories and to render a general verdict, and the court shall direct
the jury‘both to make written answers and to render a general
verdict. When the general verdict and the answers are harmonious,
the appropriate judgment upon the verdict and the answers shall

be entered. When the answers are consistent with each other but

one or more is inconsistent with the general verdict, judgment

-may be entered in accordance with the answers, notwithstanding

the general verdict, or the court may return the Jury for further
consideration of its answers and verdict or may order a new trial.
When the answers are inconsistent with each other and one or more

is likewise inconsistent with the general verdict, judgment shall
not be entered, but the court shall return the jury for furfher
consideration of its answers and verdict or shall order a new trial.

D. Assessment of amount of recovery. In an action for

}
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the recovery of specific personal property where any party who

_ alleges a right to possession of such property is not in

possession at the time of trial, in addition to any general
verdict or other special verdict, the court shall require the
jury to return a special verdict in the form of a special
written finding on the issue of the right to ﬁossession of any
parties alleging a right to possession and assessment of the

value of the property.

COMMENT

Section 61 A. combines the definition of general
verdict in ORS 17.405 with a redraft of ORS 17.425. The language
of ORS 17.425 is very confusing, and subsection 61 A.(2) pre-
serves the essential procedure. The last sentence of 61 A.(2)
allows a jury properly to return a verdict in favor of a plain-.
tiff asserting a right to recover damages in the amount of "zero"
damages. See Fischer v. Howard, 201 Or 426 (1954).

Sections 61 B. and C. are based upon Federal Rule 49(a)
and (b). Section 61 D. is based upon ORS 17.410.
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RILE 62
FINDINGS CF FACT

A. Uecessity. Whenever any party appearing in a civil
action cemssseccdisss t—ied by the cou::r: so demznds prior
to the commencement of the trial, the cowrt shall mske specizal
findings of fact, and shall state separately its conclusions of law
thereon. In the absence of such a demend for special findings, the
cowrt may meke either géneral or special findings. If an opinion or
mEnprandum of decision is fled, :th will be sufficient if the

findings of fact or conclusions of law appear therein.

B. Propcsed findings; cbjections. Within 10 days after

the court has made irs decision, any special findings requestad
by ary party, or proposed by the couxrt, shall be served won all
parties who have appeared in the case and shall be filed with

the clerk; and any party may, within 10 days after such service
cbject to such proposed findings or any part thereof, and request

other, differsnt or additionzl special findings, whether or not

such party has previously requested specizl findings. Amy such
cbjections or requests fHor other, c’n‘.ffaren‘: or additionzl special
findings shall be heard and cetermined by the court within 20
days afrer the date of the filing thereof; and, if mot so heard
and determined, aiy such cbjections and :équssts for such other,

d.fferent, or additional special findings shall conclusively be

Ceared denied,
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RULE 63
JUDGMENT NOTWITHSTANDING THE VERDICT

A.  Grounds. When a motion for a directed verdict which
should have been granted has been refused and a verdict is
rendered against the applicant, the court may, on motion, render
a judgme;t notwithstanding the verdict, or set aside any judgment
which may have been entered and render another judgment, as the

case may require.

B. Reserving ruling on directed verdict motion. In any

case where, in the opinion of the court, a motion for a directed
verdict ought to be granted, it may nevertheless, at the request
of the adverse party, submit the case to the jury with leave to
the moving party to move for judgment in such party's favor if
the verdict is otherwise than as would have been directed or if
the jury cannot agree on a verdict.

C. Alternative motion for new trial. A motion in the

alternative for a new trial may be joined with a motion for judg-
ment notwithstanding the verdiét, and unless so joined shall, in
the event that a motion for judgment notwithstanding the vefdict
is filed, be deemed waived. When both motions are filed, the
motion for judgment notwithstanding the verdict shall have
precedence over the motion for a new trial, and if granted the
court shall, nevertheless, rule on the motion for a new trial

and assign such reasons therefor as would apply had the motion
for judgment notwithstanding the verdict been den{ed, and shall

make and file an order in accordance with said ruling.

¢
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D. Time for motion and ruling. A motion for judgment

notwithstanding the verdict shall be filed not later than 10
days after the filing of the judgment sought to be set aside,
or such further time as the court may allow. The motion shall
be heard and determined by the court within 55 days of the
time of the filing of the judgment, and not thereafter, and if
not so heard and determined within said time, the motion shall
conclusively be deeméd denied. | |

E. Duties of the clerk. The clerk shall, on the date

an order made pursuant to this rule is entered or on the date
a motion is deemed denied pursuant to section D. of this rule,
whichever is earlier, mail a copy of the order and notice of
the date of entry of the order or denial of the motion to each
party who is not in default for fajlure to appear. The clerk
also shall make a note in the docket of the mailing.

F. Motion for new trial after judgment notwithstanding

the verdict. The: party whose verdict has been set aside on

motion for judgment notwithstanding the verdict may serve a motion
for a new trial pursuant to Rule 64 not later than 10 days after

entry of the judgment notwithstanding the verdict.

COMMENT

ORCP 63 is based upon ORS 18.140. The reference to
failure to state a cause of action in a pleading as a ground for
judgment NOV was eliminated as unnecessary and inconsistent with
thi(p}eading rules. Section 63 F. is based upon Federal Rule 50
(c)(2). ’ v )
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RULE o4
HEW TRIALS

A. New trial defined. A new trial is a re-examinacion

of an issue of fact in the same cowrt after judgment.

B. Jury trial; grounds for new trizl. A former judgment

‘mybesetasideé:ldamw&ialgrmtedmmactichm-

é-gvhere&xerehasbeenam:i.albyju'ycﬁdlemticnofme
party aggrieved for any of the fénllming causes materi.é.lly affecting
the substantial rights of such party:

B.(1) Irregularity in the proceedings of the court, j=zy

or adverse party, or any order of the cowrt, or abuse of discretion,

by which such party was preventad &rom having fair oial.
. B.(2) Misconduct of the jury or presvailing party.

B.(3) Accident or surprise which ordinary prudence could
ot have guarded against.

B.(4) Wewly discovered evidence, material for the party
meking the spplicarion, which such party could not with reasonable
diligence have discovered and produced at the txial.

B.(5) Excessive damages, appearing to have been given
nder the influence of passion or prejudice.

B.(6) hsufﬁ.cimc} of the evidence to justify the wverdict or
other decision, or that it is agzinst law.

B.(7) Error in la¢ ccourring at the trial and objectad

f by the party meking the application.

-27 -
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MEMORANDUM

TO: COUNCIL ON COURT PROCEDURES
FROM: Fred Merrill

RE: FINAL DRAFT OF RULES

DATE: November 26, 1978

Enclosed is the final draft of the rules for your careful examina-
tion and consideration. In addition to the previously directed changes, I

made several conforming modifications:

1. Rule 4 L. The Council directed that the first sentence of

4 L. be eliminated. I had to change the remaining sentence and title.

2. Rule 4 0. was added because of the discussion relating to

parties and persons at the last meeting.

3. I changed “real property" in Rule 7 D.(5)(e) to “property"
because of the changes in Rule 20 I. and J. 1 added a title to Rule
7 D.(5)(a), F.(2)(a)(i), F.(2)(a)(ii), and F.(2)(a)(iii). I also changed
the lead-in sentence of Rule 7 F.(2)(a) to be consistent with the text of

the rule.

4. Rule 9 A. I eliminated language in the fourth line because
of the elimination of former section 9 C. relating to service on less than
all the parties.

Justice Lent raised a question whether, when a judgment on the plead-
ings was equivalent to a late motion to dismiss for failure to state a claim,
the party asserting the claim could re-plead or re-file if the motion were sus-

tained. Under Rule 23 D., the motion for judgment on the pleadings is treated the
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November 26, 1978
Memorandum to Council

Re: Final Draft of Rules
Page 2

same as a motion to dismiss or a motion to strike in terms of ability
to amend. In all three cases, if the court does not allow amendment or
if a party declines to amend and a final judgment is entered, the question

of res judicata effect is not covered by these rules.

At the last meeting, the Council questioned how a party would
seek a dismissal for lack of a real party in interest as referred to in
Rule 26, Line 10. Present Rule 21 A. makes no reference to real party
in interest. Under the federal rules, there is no clear procedure for
initially raising a Tack of a real party in interest, and there has been
some confusion in the federal courts. The general practice is to either
raise it by motion to dismiss for failure to state a claim, or assert

the defense in an answer. See, 6 Wright & Miller, Federal Practice and

Procedure, § 1554. Under prior practice in Oregon, the defense was
raised by general demurrer for failure to state a cause of action if it
appeared on the face of the complaint or by a plea in abatement if it

did not so appear. See, Title and Trust Company v. U.S. Fidelity and

Guaranty, 147 Or 255, 263 (1934); Waters v. Bigelow, 210 Or 317 (1957).

We could do two things: (1) Teave the rules as they are and
indicate in the comment to Rule 26 that the defense m&yxhé,raiééd by motion under
Rule 21 A.(7) or by answer; (2) add a new 21 A.(6) as follows:

“That the party asserting the claim is not the real party
in interest".

and renumber the subsequent defenses. This would also require changing the
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last sentence of Rule 21 A. to réfer to defenses (1) through (7); changing
21 C. to refer to defenses (1) through (9) and adding fthat the claimant
is not the real party in interest" at the end of the fifth line of Rule

21 G.

I think the second alternative is probably better. A real party
in interest objection and a failure to state a claim are not exactly the
same thing. Real party in interest does not go to the merits and would
be a nonprejudicial'dismissa1. The second approach would also be more
consistent with prior Oregon practice. Under present rules, if the real
party in interest problem did not appear in an opponent's pleading, it
would only be asserted in an answer. To have a preliminary determination
on the issue, the party raising the objection would have to ask for a
separate trial under Rule 53. Rule 21 C. refers only to defenses speci-
fically denominated in Rule 21 A. The most important problem in retaining
the present rule would be that the waiver provision of Rule 21 G.(2)
could be interpreted to say that a lack of a real party in interest was
not waived until entry of a final judgment. Both state and federal cases

have held that the defense must be asserted promptly.

I am enclosing a letter from a Legal Aid attorney dealing with
the constitutional problem where an indigent is required to publish in a
divorce case. I believe our redraft of Rule 7 D.(5)(a) tékes care of the

problem by authorizing the court to order mailing instead of publication.
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MEMORANDUM

TO: COUNCIL ON COURT PROCEDURES
FROM: Fred Merriil

RE: ORS SECTIONS SUPERSEDED
DATE: November 29, 1978

The legislature in establishing the Council did not clearly
define the Council's power to promulgate rules "repealing" ORS sections,
as opposed to "superseding" ORS sections. ORS 1.735 says the Council
shall promulgate rules and "the rules thus adopted and any amendments
which may be adopted from time to time, together with a list of statufory
sections superseded thereby", shall be submitted to the legislature. The
legislature may "by statute, amend, repeal, or supplement any of the
rules." ORS 1.750 says that all rules relating to pleading, practice, and
procedure remain in effect until they are "modified, superseded, or

repealed" by rules which become effective under QRS 1.735.

The question is whether there is a difference between "super-
seding" and "repealing" ORS sections. I could not find any Oregon cases
on the meaning of "superseded.” According to the dictionary, "supersede"
means to make void, to make superfluous or unnecessary, to cause to be
supplanted in position or function, to take the place of, or to take
precedence over. "Repeal" means to rescind, revoke, ébrogate, or annul.
On its face, supersede is capable of being interpreted to mean something
less than complete repeal. Other jqrisdictions have interpreted "supersede"

in statutes to either mean the same thing as "repeal", Randle v. Payne,




\f

Memorandum to Council
November 29, 1978
Page 2

39 Ala. App. 652, 107 So.2d 907 (1958), or to mean thaf application of a

statute has been eliminated for specific areas. See, City of Canon City

v. Merris, ‘37 Colo. 169, 323 P.2d 614 (1958)(home rule charter superseding
state statutes). The differing interpretation results from the context

and history of the different statutes.

Looking at ORS 1.735 and 1.750, it seems the legislature wanted
to give the Council power to promu]gate new rules of civil procedure aé
a substitute for existing ORS sections which had been made rules of civil
procedure in civil cases in courts of the state. It did not give the
Council any control over ORS or general power to repeal statutes. Changes
to the Oregon Revised Statutes are only authorized upon certificate of
Legislative Counsel that such change is based on an enrolled bill. ORS

173.170 and 174.510.

I suggest, therefore, that the superseded ORS sections are super-
seded in the sense that they no longer apply in civil actions in courts
where Rule 1 makes the Oregon Rules of Civil Procedure applicable. To
make this clear, we should use a short introduction to the ORS sections
superseded. Whether to repeal ORS sections not completely superseded in
function by ORCP is up ﬁo the Tegislature. Whether ORS sections which
are completely superseded in function should be retained in ORS. is up to

Legislative Counsel.



90

Section 11

The following ORS sections are superseded by the Oregon

Rules of Civil Procedure. The Oregon Rules of Civil Procedure

replace the superseded ORS sections as the rules of pleading,

practice, and procedure in those civil actions and courts

where the Oregon Rules of Civil Procedure are made applicable

by ORCP 1 A.

Chapter 11
11.010, 11.020, 11

Chapter 13

13.010, 13.020, 13.
13.090, 13.110, 13.
13.180, 13.190, 13.
13.270, 13.280, 13.
13.360, 13.370, 13.

Chapter 14

14.010, 14.020, 14.

Chapter 15

15.010, 15.020, 15.
15.090, 15.110, 15.
15.180, 15.190, 15.

.050, 11.060.

030, 13.041, 13.051, 13.060, 13.070, 13.080,
120, 13.130, 13.140, 13.150, 13.161, 13.170,
210, 13.220, 13.230, 13.240, 13.250, 13.260,
290, 13.300, 13.320, 13.330, 13.340, 13.350,
380, 13.390.

035.

030, 15.040, 15.060, 15.070, 15.080, 15.085,
120, 15.130, 15.140, 15.150, 15.160, 15.170,
200, 15.210, 15.220.
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Chapter 16
16.010, 16.020, 16.030, 16.040, 16.050, 16.060, 16.070, 16.080,

16.090, 16.100, 16.110, 16.120, 16.130, 16.140, 16.150, 16.210,
16.221, 16.240, 16.250, 16.260, 16.270, 16.280, 16.290, 16.305,
16.315, 16.320, 16.325, 16.330, 16.340, 16.360, 16.370, 16.380,
16.390, 16.400, 16.410, 16.420, 16.430, 16.460, 16.470, 16.480,
16.490, 16.500, 16.510, 16.530, 16.540, 16.610, 16.620, 16.630,
16.640, 16.650, 16.660, 16.710, 16.720, 16.730, 16.740, 16.760,
16.765, 16.770, 16.780, 16.790, 16.800, 16.810, 16.820, 16.830,
16.840, 16.850, 16.860, 16.870, 16.880.

Chapter 17
17.005, 17.010, 17.015, 17.020, 17.025, 17.030, 17.033, 17.035,

17.040, 17.045, 17.050, 17.055, 17.105, 17.110, 17.115, 17.120,
17.125, 17.130, 17.135, 17.140, 17.145, 17.150, 17.155, 17.160,
17.165, 17.170, 17.175, 17.180, 17.185, 17.190, 17.205, 17.210,
17.215, 17.220, 17.225, 17.235, 17.240, 17.245, 17.255, 17.305,
17.310, 17.320, 17.325, 17.330, 17.335, 17.340, 17.345, 17.350,
17{355, 17.360, 17.405, 17.410, 17.415, 17.420, 17.425, 17.431,
17.435, 17.441, 17.505, 17.510, 17.515, 17.604, 17.610, 17.615,
17.620, 17.625, 17.630.

Chapter 18

18.020, 18.105,

—
co
—
R
(en)

-

18.260, 18.310.



o~

Chapter 20
20.030.

Chapter 23
23.010.

Chapter 29
29.040, 29.510.

Chapter 30
30.350.

Chapter 35
35.225,

Chapter 41
41.616, 41.617,

41.635, 41.915,

Chapter 44
44,110, 44.120,

44.200, 44.210,

Chapter 45

45.030, 45.119,
45.190, 45.200,
45.340, 45.350,
45.450, 45.460,

.618,
.925,

.130,
.220,

.120,
.230,
.360,
470,

41

44,
44,

45,
45.
45,
45.

.620,
.935,

140,
230,

140,
240,
370,
910.

41.622, 41.626, 41.631, .
41.940.

44.160, 44.171, 44.180, 44.190,

44,610, 44.620, 44.630, 44.640.

45.151, 45.161, 45.171, 45.185,
45.280, 45.320, 45.325, 45.330,
45.410, 45.420, 45.430, 45.440,



Chapter 46
46.110, 46.155, 46.160.

Chapter 174
174.120.

Chapter 441
441.810.
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MEMORANDTUM

TO: COUNCIL ON COURT PROCEDURES

FROM: Fred Merrill

RE: MISCELLANEOUS QUESTIONS REGARDING FINAL DRAFT‘
DATE: December 1, 1978

I, oL 4 5.

I indicated in a previous memorandum that the last sentence
of Rule 44 E., relating to a cause of action for failure to provide
access to hospital records, came from the existing statute, ORS 441.810.
The Council voted at the last meeting to leave that portion of the rule
as a statute. In rechecking I have discovered that the sentence did not
comé from the Oregon statute but was added to the rule in drafting. I
suggest that we simply eliminate it. Rule 44 E. makes discovery avail-
able despite a physician - patient privilege in the circumstances
described. The mechanism to carry out the discovery would be a subpoena
duces tecum and deposition. The rules already contain a sanction for
failure to comply with the subpoena. See 55 G. Note, although we
supersede the statute when an action is pending, the ORS séction should
not be repealed as it would provide a basis for a separate proceeding
to secure production by the party against whom the claim is asserted but

before any action is pending.

I received the following suggestions from Bob Lacy relating to
the rules. He asked about the relationship between Rule 26 and Rule 27

in terms of actions brought by a guardian. Rule 26 refers to an action
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being brought in a guardian's own name, and Rule 27 refers to a guardian

bringing an action in the name of a minor or incapacitated person. The

prior real party in interest statute, ORS 13.030, did not refer to guardiams,

and under the case law, it appears that a guardian was required to sue in

the name of the minor or incapacitated person. See Everart v. Fischer,

75 Or 316 (1915), and Peters v. Johanson, 124 Or 237 (1928). TUnder our

rules, the guardian would have the option of either suing in his own name
under Rule 26 or bringing an action in the name of the minor under Rule 27.

In Rule 55 F., second line, he suggests we add a crosé reference
to Rule 38 C.(l). This would allow a party taking an out-of-state deposi-
tion to secure a subpoena to compel attendaﬁce without court order. As
things stand, it is unclear how a witness may be “compelled to appear"
under 38 C.(1).

He also suggested that we add the following language which comes

from Federal Rule 13(c) to our Rule 22 A.:

"A counterclaim may or may not diminish or defeat the recovery
sought by the opposing party. It may claim relief éxceeding
in amount or different in kind from that sought in the plead-
ing of the opposing party."

This is consistent with ORS 16.305, which is subsection A., and eliminates

the possibility of an attorney relying on old case law limiting the avail-

ability of counterclaims. See Mack Trucks v. Taylor, 227 Or 376 (1961).

He also asks whether Rule 22 B.(3) is necessary in light of
Rule 9. He suggests that Rule 22 B.(3) could be read to prevent the asser-.
tion of a cross—-claim against a co-defendant who refuses to enter amn

appearance.
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MEMORANDUM

T0: Don McEwen
Charles Paulson
Mike King

FROM: Fred Merrill

DATE: December 11, 1978

I believe you were appointed as the "final polish" committee

at the last meeting.

I. MATTERS RELATING TO FINAL RULES. In addition to the chan-
ges directed at the last meeting, the following are some additional
matters relating to the final form of the rules for your approval.
(By the way, the enclosed paragraph was inadvertently omitted frbm

Page 4 of the minutes of the meeting held December 2, 1978).

1. Although I suggested the addition to ORCP 7 D.(5)(a),

on Pages 3 and 4 of the minutes, the language did not work. In the

Boddie case, the court did not particularly say posting, publication,

or other service methods of this type were reasonably calculated to
apprise the defendant of anything. The court only says that these
methods are better than nothing and that posting is probably as good
as publication. I suggest that we merely add: '"or by any other
method". I also suggest an additional sentence as follows: "If
service is ordered by any manner aother than publication, the court may
order a time for response". ORCP 7 C.(2) refers to either publica-
tion or non-publication and for some other method such ds posting,

responding within 30 days from "service" may not make sense.
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2. To comply with the Council's direction relating to
Rule 22 on Pages 4 and 5 of the minutes, the following language was
added to ORCP 23 D., Page 62:

"If an amended pleading is filed, the party filing
the motion does not waive any defenses or objec-
tions asserted against the original pleading by
filing a responsive pleading or failing to re-
assert the defenses or objections."

The following language was also added to 2# E., Page 63:

"If an amended pleading is filed, the party filing
the motion to strike does not waive any defense
or objection asserted against the original plead-
ing by filing a responsive pleading or failing
to reassert the defense or objection.”

Actually, 21 F. and G. probably cover this anyway, but the

new language would make the situation absolutely clear.

3. I think I told the Council at one point that no provision
retating to transfer was 1qc1uded in the draft of Rule 34 because none
existed in the Oregon statute. I found that ORS 13.080(4) does cover
transfer. It simply says the court on motion may allow the action to be
continued against the successor in interest. The provision from the
federal rule which we included as 34 E., Page 88, is more flexible and

I would suggest is better.

4. I put the words "upon motion of any party" at the beginning
of Rule 53 A., Page 148, rather than in the third line as suggested at

the meeting. They appear at the beginning of the section in ORS 11.050



Messrs. Don McEwen, Charles Paulson, and Mike King
December 11, 1978
Page 3

and if placed in the third 1ine would only modify joint. trials and not

consolidation.

5. In ORCP 54 A.(1), last sentence, Page 149, I changed “section”
to "subsection"” and in ORCP 54 A.(2), last sentence, Page 149, I changed

“paragraph" to "subsection".

6. In ORCP 55 F.(1), Page 158, second line, I changed "notice

will be issued" to "notice will be served".

7.  In ORCP 58 A., Page 173, third line, I changed "(5)" to "(4)".
A Timitation on time to address the jury does not fit a court trial.
In ORCP 63 F., Page 188, fourth line, I changed "entry" to "filing" to
be consistent with ORCP 64 F. ' |

II. APPROVAL OF SECTION III; RULES AMENDED. At the last meeting,
you were given copies of some of the misce]]éneous éhanges to rules
remaining in ORS sections as follows:

1. QRS 35.255 is changed because section (2) is probably unconsti-
tutional in authorizing publication merely because a defendant is a non-
resident.

2. ORS 52.140 is changed to conform service in justice courts to
the rules. This would be a case where the ORCP was made specifically

applicable under Rule 1 to a court other than a district or circuit court.
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3. ORS 97.900 is changed because (a) it is probab]y unconsti-
tutional in providing that no nctice need‘be given to nonresidents,
(b) no special publication provision is necessary in light of Rule 7,
and (c) the time for response should be cohsistent with Rule 7. MNote,
in section (1) I am not sure what "known" means. Should this say, "If
such owners and holders can be served in the couﬁty in which the actiqn

is filed"?

4. ORS 105.230 is changed because it is probably unconsti-

tutional in authorizing service by publiation upon nonresidents.

5. ORS 109.330 is changed as it may be unconstitutional in
authorizing publication of citation on someone not found in the state.
In any case, why requiring publication, plus mailing, if mailing is
the effective service? The suggested change would requife mailing.

if possible before publication is required.

6. ORS 174.160 and 174.170 probably should be included in
the bills prepared by Legislative Counsel.and not in our rule changes.

The sections are not limited to civil procedure.

7. ORS 226.590 is changed because making publication the
only service method is probably unconstitutional except for unknown
defendants. Note the words "within the State of Oregon" should also

be removed from the fourth line of section (1).
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8. ORS 305.130 is changed to conform to the time for

response in ORCP 7.

9. ORS 520.175 is changed to be consistent with Rule 7

relating to who may serve summons.

10. ORS 12.010 was changed'to be consistent with Rule 21,
which provides that a statute of limitations defense may be raised by
motion, and with Rule 47, which allows such defense to be raised by

summary judgment motion.

11. ORS 20.210 was changed to eliminate the requirement

of verifying cost bills as previously directed by the Council.

12. ORS 30.610 was changed to eliminate verification of

actions brought in the name of the state.

13. ORS 111.205 was changed to e]iminate'the necessity of
verifying petitions in probate courts. ‘Note, the state is also one
which requires a law equity change through the bills which the Legis-
lative Counsel will prepare. Perhaps our change should only

eliminate "petitions".

14. ORS 44.320 is changed to conform to Rule 38 relating

to who may administer an oath for deposition.

15. ORS 17.630 should  perhaps be part of the material being
pprepared by the Legislative Counsel. Thé reason we did not include
the last sentence in ORCP 64 G. is that it is a rule of appellate

procedure. ORS 17.630 is listed as superseded.
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16. ORS 30.230 is changed because the ORCP eliminates non-

suits.

Please 1let me know if you object to any of these changes.
I am searching the OLIS print-out for any other modifications and

will try to have them to you around December 18.

For the changes in SECTION I, I need to have them AS SOON
AS POSSIBLE because we hope to have the final rules typed and proof-

read by December 15.

I am also enclosing a letter from Eric Carlson. The matters
marked with a check or an "X" either had already been or were changed

in the final set of rules.
Enclosure

cc: Council members (Encl.)
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\ RANDALL B. KESTER
WALTER J. COSGRAVE

JAMES H. GIDLEY
FRANK H. LAGESEN
EUGENE H.- BUCKLE

AUSTIN W. CROWE, JR.

COSGRAVE & KESTER
ATTORNEYS AT LAW
622 P)JTTOCK BLOCK

PORTLAND, OREGON 97205
TELEPHONE 227-371

ROBERT F. MAGUIRE
(1sgse-1976)
ROY F. SHIELDS
(1ssg-1266)

DAVID P MORRISON November 17, 1978

The Honorable William M. Dale
Multnomah County Courthouse
Room 340

Portland Oregon

Re: Proposed Rule 42, Limited Interrogatories
Dear Judge Dale:

At the time of the meeting of the Council on November
3, 1978, it seemed to be recognized by almost all of those
expressing themselves that the use of interrogatories, as a
matter of right in every case, would lead to abuses and to a
complicating of the judicial process. Experiences in the
Federal Courts with Rule 33 of the Federal Rules of Civil
Procedure indicate that the concerns expressed by those
speaking on the subject is not without some foundation.

It also seemed to be recognized by almost all of those
who addressed the matter that there were cases and circum-
stances in which the use of interrogatories was desirable
and could aid in the economical and the efficient disposition
of litigation.

It was suggested by the writer that the Council not
propose a Rule which would permit the automatic use of
interrogatories in every case, but that it provide for the
use of limited interrogatories only in the discretion of the
trial court on a showing of good cause.

Pursuant to that suggestion, and mindful of the questions
proposed by members of the Council, there is attached a
suggested draft of rule which would make interrogatories
available in cases in which there is a showing that their
use is necessary and desirable.






RULE 42
‘ LIMITED INTERROGATORIES

A Availability; procedure for use. Upon a showing of

good cause, by reason of the particular nature oOr particular cir-

cumstances of the case, the court may order that a

EAP Availobility; procedures for we. Ai]party may
serve upon any other party written interrogatories to be answered
by the'party served or, if the party served is a public or private
corporation or association or governmental agency, by any officer
or agent, who shall fumish such information as is available to
the party. Interrogatories may, without leave of court, be
served upon the plaintiff after commencement of the action or
proceeding and upornt ::;ny other party with or after service of the
srmons upon that party.

Each interrogatory shall be answered separately and fully
in writing under oath, wnless it is cbjected to, in which event
the reasons for objection shall be stated in lieu of an answer..
The answers are to be signed by the person making them, and the
objections signed by the attomey meking them. The party upon
wem the interrogatories have been served shall serve a copy of
the answers, and objections, if zny, within 30 days after the
service of the interrogatories, except that a defendant may serve
answers or objections within 45 days after service of the sumons
and complaint upon that defendant. The court may allow a shorter
or longer time. The party swbmitting the interrogatories may
mwve for an order wnder Rule 46 A. with respect to any objection
to or other failure to aiswer an interrogatory.

B. Use at trial; scope. Answers to interrogatories may

be used to the extent permitted by nules of evidence. Within

-110-



the scope of discovery wnder Rule 36 B. and subject to Rule 36
C., interrogatories may be used to obtain the following facts:

B.(1) The names, residence and business addresses, tele-
phone nunberé, and nature of employment, business or occupation
of persons or entities having knowledge and the source of such
knowledge.

B.(2) The existence, identity, description, nature,
custody, and location of documents (including writings, drawings
graphs, charts, photographs, motion pictures, phono-records,
ad otler data compilations &rom which information can be ob-
tained), tangible things and real property.

B.(3) The nane, address, subject matter of testimony and
qualifications of expert witmesses to be called at trial.

B.(4) The existence and limits of liability of amy insur-
ance agreement under which any person or entity carrying on an
insurance business may be liable to satisfy all or part of a
judgment which may be entered into the action or to indemify or
reirburse for payments made to satisfy the judgment,

B.(5) The nature and extent of any damages or monetary
aounts claimed by a party in the actgion; the nature, extent and
permanency of any mental or physical condition forming the basis
of such claim; all treatments for such physical condition; all
tests and examinations relating to such condition; and, all
preexisting mental, physical and organic conditions bearing upon
such claims.

B.(6) The address, registered agents, offices, places
-111-
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of business, nature of business, namres and addresses of board of
directors and officers, names and addresses and job classifica-
tions and duties of agents and employees, names and addresses of
stockholders or partners and dates and places of incorporation
or orgmizatim of any corporation or business entity.

B.(7) The date of birth, and the present addresses,
business addresses, telephone mmbers, employment or occupation
or business, and marital status of any party or the employees,
agents, or persons uder the control of a party.

B.(8) The location, legal description, present and prior
omership, occupation and use, purchase or sale price, value,
nature of improvements, interests affecting title, «nd records
of deeds and instruments relating to title of any real property
involved in an action or proceeding,

B.(9) The custody, use, locatiom, description, present
and prior owmership, purchase or sale price, value, recording of
instruments relating to title and security interests, interests
claimed in such property, license mumbers, registration mumbers,
model murbers, serial mmbers, méke, model, delivery and place
of mmnufacture, and manufacturer of awy tangible prouperty involved
in an action or proceeding. ‘

B.(10) The items of an account set forth in a pleading,

C. Option to produce business records or experts' reports.

Where the answer to an interrogatory may be derived or ascertained
from the business records of the party upon whom the interroga-
tory has been served or from an examination, audit or inspection

-112-
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of such business records, or from a compilation, abstract or
summary based thereon, or from examination of reports prepared
by experts in the possession of a party upon whom the interroga-
tory has been served, and the burden of deriving or ascertaining
the answer is substantially the same for the party serving the
interrogatory as for the party served, it is a sufficient answer
to such interrogatory to specify the records or reports from
which the answer may be derived or ascertained and to afford to
the party serving the interrogatory reasonable opportunity to
examine, audit or inspect such records of reports and to make
copies, compilations, abstracts or sunmaries. The specification
provided shall include sufficient detail to permit the interroga-
ting party to identify readily the individual documents from
vhich the answer may be ascertained,

D, Fom of response, The interrogatories shall be so

arranged that a blank space shall be provided after each separatel
nmbered interrogatory. The space shall be reasonably calculated
to enable the answering party to insert the answer or objections
within the space. If sufficient space is not provided, the answe:
ing party may attach additional papers with the answers and refer
to them in the space provided in the interrogatories.

E. Limitations,

E.(1) Duty of attomey. It is the duty of an attormey

directing interrogatories to awvoid undue detail, and to avoid
the inposition of any umecessary burden or expense on the answer-
ing party.

-113-






OrecoN LEecar Services CORPORATION

St. Helens Regional Office

115 N. 21st Street

ST. HELENS, OREGON 97051
*

Phone (503) 397-1871

November 22, 1978

Council On Court Procedures
University of Oregon

School of Law

Eugene, Oregon 97403

Re: Service of Publication in Dissolution Suits by Indigent
Petitioners

Dear Sir/Madam:

I am writing to your Council to suggest an amendment to
ORS 15.120. By the terms of ORS 21.605, Oregon permits indigents
access to the courts in a suit for dissolution of marriage by
waiver of all filing fees, service fees and court costs. Under
ORS 15.120 and 15.130(2), when the respondent cannot be personally
served, service may be made by publication. Although this statutory
scheme enables indigents initial access to the courts, those
petitioners who cannot have their spouses personally served are
unable to proceed under either ORS 21.605 or ORS 15.120 because
the statutes are silent as to any suitable process. In light of
Boddie v. Connecticut, 401 US 371 (1971), to be discussed below,
some method of service must be provided indigent petitioners in
dissolution suits.

In Boddie, women receiving state welfare assistance and
seeking to obtain divorces, brought a class action suit for de-
claration that the state statute requiring payments of fees and
costs was unconstitutional. The Court, in ruling that all filing
fees and service fees were unconstitutional impediments to access
to the courts by indigent plaintiffs in divorce proceedings,
held:

Our conclusion is that, given the basic position
of the marriage relationship in this society's
hierarchy of values and the concomitant state
monopolization of the means of legally dissolving
this relationship, due process does prohibit the
state from denving, solely because of inability
to pay, access to its courts to individuals who
seek dissolution of the marriage. Id at 374.
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The majority of cases since Boddie have held that requiring
indigent plaintiffs to pay the cost of service by publication
was unconstitutional. The courts have used two approaches to
remove the financial barrier of service by publication. The
majority of courts in considering the question have met the
requirement of Boddie by ordering the payment of publication
costs out of public funds. Phipps v. Phipps, Circuit Court of
the State of Oregon for the County of Multnomah, No. 373-920,
(1971). Hart v. Superior Court in and for Pima County, Arizona,
392 P2d 433 (Ariz. 1972). Monroe v. Monroe, 294 NE 2d 250 (Ohio
1972) . McCandless v. McCandless, 327 NYS 2d 896 (1972). Deason
v. Deason, 334 NYS 2d 236 (1972). Thompson v. Thompson, 286
NE 2d 657 (Ind. 1972).

The second line of cases has followed a suggestion from
Boddie and allowed substitute service. The Court, in addressing
the problem of alternative means of service stated:

[W]le think that reasonable alternatives exist
to the service of process by a state-paid sheriff
if the State is willing to assume the cost of
official service. This is perforce true of ser-
vice by publication which is the method least
calculated to bring a potential defendant's at-
tention to the pending of judicial proceedings.
See Mullane v. Central Hanover Trust Co., supra.
We think, in this case, service at defendant's
last known address by mail and posted notice is
equally effective as publication in a newspaper.
401 US at 382.

See, for example, Ashley v. Superior Court in and for Pierce
County, Washington, 521 P24 711, (Wash. 1974); Brown v. Brown,
296 A 24 898 (N. Hamp. 1972); King v. King, 316 NE 2d 555 (T11.
App. 1974); 52 ALR 3d 865.

The waiver of the requirement of publication and allowing
service by sending a copy of the summons and complaint to the
last known address or his parents' address by registered letter
might be an appropriate approach given how unlikely it would be
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that the respondent would receive actual notice by publication
of the summons.

This letter reflects a summary of research our office has
done on this issue. If I may be of any assistance to your Council
in considering this matter, please advise me.

Very truly yours,

425t2¢ﬂ2g/§§2ﬁﬁéﬁﬂ

David Hatton
Attorney at Law

DH:nw
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CARRELL F. BRADLEY
DeEMAR L. BATCHELOR
LARRY A.BRISBEE TELEPHONE (503) 648-66877

HILLSBORO, OREGAON 8S7(23

November 27, 1978

Mr. Fred Merrill

Executive Director of Counsel on
Court Procedures

University of Oregon School of Law

Eugene, Oregon 97403

Dear Mr. Merrill:

As a trial attorney, I would like to express my objections
to Rule 42 (Limited Interrogatories) in the proposed Oregon
Rules of Civil Procedure.

The request for answers to written interrogatories and the
need to answer written interrogatories is one of the most
time consuming and one of the most expensive procedures used
by the Federal Court. The procedure is custom-made for the
larger firms and I am told that in some of the larger firms
in the East they have lawyers and clerks who are trained to
prepare interrogatories and are trained to prepare answers
to interrogatories, the questions being designed to trap the
other side and the answers being designed to not provide any
real information.

I can see a limited need for interrogatories but I feel that
the time, effort and expense and particularly to a small
lawfirm does not justify the authorization for their use.

I would suggest as a compromise that if a party is in receipt
of written interrogatories that that party tender a witness
to answer the interrogatories and that the interrogatories
be held in abeyance until the deposition of that witness is
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Mr. Fred Merrill
Executive Director of Counsel on

Court Procedures
University of Oregon School of Law

taken. If the questions are answered by that witness, then
the interrogatories need not be answered.

Very truly yours,

Carrell F. Bradley

CFB:mh
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Mr. Stanton F. Long
Attorney at Law

101 E. Broadway, Suite 400
Eugene, OR 97401

RE: Practice and Procedure Committee
Oregon State Bar

Dear Mr. Long:

I understand that you aré the chairman for the Practice and
Procedure Committee.

) On behalf of the Oregon Trial Lawyers Association, I was on a

7 committee which reviewed the proposed Oregon Rule of Civil Pro-
cedure as drafted by the Council on Court Procedures. We reviewed
these rules in depth and would strongly recommend and urge that
your committee ask the Board of Bar Governors that it go on the
record that they should not be implemented or submitted into the
legislature at the present time. .

It is our position that many of these rules will bring a great
deal of additional expense to the practice of law, which should
be avoided; and even more important, we have found that few
persons fully understand these rules. It is true that we all
have a responsibility for them, but at their present status, we
strongly oppose their adoption.

I will be glad to review this matter with you personally.

Very truly.yours,

)
P e
)
Robert/ G+ Ring
mlb
r cc: Charles Burt
Ny Thomas E. Cooney

- 605 SN, je//mm yenwe © PO PBox 1067 *  Cowallis, Ovegon 97330 *  FPhone (503) 757~1213
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Hon. Donald W. McEwen MOV 301578
Chairman A -

Oregon Council on Court Procedures 7.e.4,10:1112:112:314/58

1408 Standard Plaza 1830l 13141916

1100 S.W. 6th Avenue |

Portland, Oregon 97204

RE: Proposed Oregon Rules of Civil Procedures
Dear Don:

It is my understanding that at a meeting of the Council
on Court Procedures on December 2, 1978, final action
will be taken by it on the adoption or modification of
its Tentative Draft of Proposed Oregon Rules of Civil
Procedure, as published in the Advance Sheets of the
Oregon Supreme Court Reports dated November 1, 1978.

Although I have not had the time to review the proposed
rules in detail, I am impressed with the great amount
of time that obviously has been devoted by all of the
members of the Council to the important task assigned
to it and with the fact that during the comparatively
short time since its organization the Council has been
able to draft a complete set of proposed rules for sub-
mission to the Oregon legislature at its next session
in January. .

Speaking solely as an individual, however, I have two
concerns which are of such importance to me that I feel
it necessary to communicate them to you.

I. It had been my hope that during this initial period
the Council would concern itself primarily with "cleaning
up" the outworn incongruities of our present Code of
Civil Procedure -- matters as to which there is no sub-
stantial controversy. Such a task alone is not a simple
one, as you know better than I, and would, in mv opinion,
have well justified the existence of the Council during
this initial period. It had been my hope, however, that
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no major changes would be made in our present civil pro-
cedure, particularly those of a controversial nature,
until there had been an opportunity for consideration
of such proposals not only by individual lawyers and
judges, but by the Oregon State Bar and by the Oregon
Judicial Conference as the only organizations author-
ized to speak on behalf of Oregon lawyers and judges.

As you know, the Tentative Draft of the Rules proposed
by the Council was not published in time to make it pos-
sible for either the Oregon State Bar or the Oregon
Judicial Conference to consider and act upon that pro-
posal before the convening of the next legislative ses-
sion in January.

I can understand the impatience of the Council with the
fact that so few lawyers have appeared at its various
public hearings. What I am trying to say, however, is
that even 1f more individual lawyers had appeared, they
could not have done so as representatives of the lawyers
of this state. The problem of conveying to the Council
the views of Oregon judges is even more difficult. Most
Oregon judges have probably felt that it would be un--
seemly, if not improper, to appear before the Council

to advocate or oppose any of the proposed rules, unless
invited to do so. And, again no judge appearing before
the Council could convey to it the views of the judges
of this state.

Wholly aside from these difficulties, however, I strongly
believe that your Council should be interested and will-
ing to consider the views of Oregon lawyers and judges,
speaking through the organizations authorized to repre-
sent them, before adopting for recommendation to the
legislature any controversial major changes and that

it would be a most unfortunate precedent for the Council
to do otherwise, particularly in making its initial re-
port and recommendations. For these reasons, I strongly
believe that the initial report and recommendations of
the Council should be confined to the preparation of a
proposed rules of civil procedure that will not include
controversial major changes. I do not believe that
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there is any present urgency or crises in the admini-

stration of justice in civil cases in Oregon as to re-
quire the adoption of controversial changes now rather
than two years hence. After all, "Rome was not built

in a day."

II. My second concern is also one which represents a
personal philosophy which may or may not be shared by
others. It has been truly written that in our seaxch
for "perfect justice" in criminal litigation our system
of criminal procedure has become so complicated that

it may fall of its own weight. In my opinion, the same
is true of our search for "perfect justice" in civil
litigation. Of equal concern to me is the constantly
increasing cost of litigation, to the point that only
the rich and the poor (through Legal Aid) can afford

to become involved in litigation.

My hope has been that the Council can, if not immediately,
develop a uniquely "Oregon" approach to this problem

in the form of more simple, rather than more compli-
cated, rules of procedure for the ordinary "run-of-the-
mill" civil case, while recognizing that more sophisti-
cated procedures may be appropriate for complicated or
"major" litigation.

Having these views, I seriously question the advisability
fo your proposed rules 42, 40 and 36 (B) {(4) under which

30 written interrogatories, depositions on written ques-
tions (without limitation to 30 questions), and deposi-
tions of expert witnesses and written "reports" summar-
izing their testimony, would be permitted in all civil
cases. Without attempting to argue the merits of these
proposals, as applied to all civil cases, I would never-
theless suggest that these proposals are controversial;
that there is no such urgency as to compel their immediate

adoption, and that their adoption should be postponed

until the lawyers and judges of Oregon have an opportunity
to study these proposals and be heard upon them through
action of the Oregon State Bar and the Oregon Judicial
Converence -- an oppcrtunity which will otherwise be
denied to them.
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Thanking you for your consideration of this lengthy
letter and with best wishes for the success of the new
Council of Civil Procedures and for your term as its

first chairman, I remain
Very truly yours,
ety 4 Yo i
/&1L A/ . S

THOMAS H. TONG

THT:1lre
cc: All members of Council

P.S. Justice Howell has requested that I inform the
Council that he concurs in the views expressed
in this letter.

Justice Holman has also requested that I inform
the Council that he joins in my concern relating
to the added time and expense to litigation
which will undoubtedly result from the adoption
of the proposed rules specifically mentioned

in this letter.



JOHNSON, HARRANG & MERCER
ATTORNEYS AND COUNSELORS AT LAW
400 SOUTH PARK BUILDING

JAMES P. HARRANG H. V. JOHNSON (1895-1975)
ARTHUR C. JOHNSON 101 EAST BROADWAY HAROLD V. JOHNSON (1920-1975)
KENDRICK M. MERCER EUGENE,OREGON 97401l

LESLIE M. SWANSON, JR.

JAMES W. KORTH TELEPHONE (503) 485-0220 ORVAL ETTER

STANTON F. LONG OF COUNSEL

CHARLES G. DUNCAN

JOHN C. WATKINSON

JOHN L. FRANKLIN November 29, 1978

JOHN B. ARNOLD

DONALD R. LAIRD

JOYCE HOLMES BENJAMIN
BARRY RUBENSTEIN

R. SCOTT PALMER
MARTHA W. REIDY
MICHAEL L. WILLIAMS
TIMOTHY J. SERCOMBE

Professor Fred Merrill
University of Oregon Law School
Eugene, Oregon 97401

Dear Fred:

At the November 18th meeting of the Council on Court Pro-
cedures I spoke on behalf of the Procedure & Practice Committee. T
attempted to illustrate the lack of opportunity for the Bar as an
organization to comment upon the rules through the use of its long
established committee system. I tried to make clear the distinction
between the position of an individual lawyer or an individual com-
mittee and an act of the Bar as a whole. I understand your comments
concerning the need that was felt to accomplish something with the
funds and confidence bestowed on the Council by the Legislature.
Nevertheless, at least with respect to two controversial items, the
Procedure & Practice Committee felt compelled to speak out.

We were unanimously opposed to the expert witness rule.
The indication you provided on the 28th that the rule has been sub-
stantially modified to eliminate the possibility of the taking of
depositions of expert witnesses seems to me to make it unnecessary
to repeat the comments I made to the Council at its last meeting.

e

In appreciation of the fact that the other controversial
item, namely the proposed rule on interrogatories will be finally
acted upon by the Council on December 2nd, I want to set forth ver-
batim the Procedure & Practice Committee's statement on proposed
Rule 42. The statement is as follows:

1. That Rule 42 not be submitted to the Legislature
in its present form or any comparable broad form.

2. Any provision for an interrogatory must include
the following limitations:
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(a) It may be utilized only in Circuit Court;

(b) It may not be utilized in any instance in
which the information sought can be obtained in an
economically practicable way using any other method
authorized by the remaining Oregon Rules of Civil Pro-
cedure;

(c) It may only be utilized by order of a Circuit
Judge in response to a Motion, '

(1) Such motion shall be supported by a
showing that the material sought would be legi-
timately discoverable on a deposition taken under
Oregon Rules of Civil Procedure.

a. Such showing shall be by affidavit
accompanied by such other material as the
movant shall submit,

b. A copy of each proposed interroga-
tory shall be attached to the motion.

The benefits we believe of this proposed alternative are
that it includes a fairly narrow test by which to measure an appli-
cation for permission to use interrogatories. Whether the informa-
tion can be obtained in another "economically practicable way" would
not involve the Court in an early assessment of the entire case.
Obviously this proposal is based upon the idea that ordinarily inter-
rogatories would not be used. It does however respond to that occa-
sional instance in Circuit Court where deposition and Motion to Pro-
duce would not be effective. The proposal does not authorize the
use of interrogatories in District Court because the Committee be-
lieved that such a discovery technique is disproportionate to the
issues present in District Court.

The Committee also felt that requiring the proposed inter-
rogatories to be attached to the application to the Court for an
Order permitting their use would facilitate resolution by attorneys
of such requests. Obviously, it requires the person seeking infor-
mation by interrogatory to be serious enough to put his request be-
fore the Court. We see that as a different matter than an attorney
simply sending off some interrogatories that must be responded to
unless opposing counsel has the time and energy to initiate an ob-
jection. This puts the burden on the person seeking the information,
which seems just and reasonable. Furthermore, it is probable that
responsible trial counsel will by negotiation resolve many legiti-
mate requests for interrogatories.
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Dr. Fred Merrill

Executive Director of Council on Court Procedure
University of Oregon

School of Law

Eugene, OR 97403

Dear Dr. Merrill:

I wish to comment on three of the proposed rules: 36 B(l),
42 B(5) and 44E.

Rule 36 B(l) proposes to change the scope from "relevant to the
subject matter involved in the pending action . . ." to "relevant
to the claim or defense of the party seeking discovery or to the
claim or defense of any other party . . .". I submit that it is

a mistake for any change to be made narrowing the scope of
discovery. It is true, of course, that in those jurisdictions
having notice pleading, wherein only the barest elements of a

cause of action need be stated, there is an opportunity for
discovery limited only to "the subject matter involved" to be
abused. However, judging from the descriptions I have heard of
such abuse, a substantial factor is the broad generalities that
suffice for notice pleading and thereby impose little limit on what
is "relevant to the subject matter involved in the pending action".
That problem should not exist in Oregon since the Council decided
to not adopt notice pleading and to retain the present reguirements
of a complete and specific statement of a cause of action.

While I have heard it asserted, in a discussion of this change, that
"relevant to the claim or defense of the party" is not substantially
narrower than "relevant to the subject matter", it seems unlikely
that trial judges and courts are going to make that same assumption.
It would seem almost certain that the average judge, faced with a
change of language which purportedly narrows the scope of discovery,
is going to assume that the change was intended to do just that--and
not just in the unusual case such as an antitrust case, but in any
case, big or small. While younger lawyers have usually been

trained that the broad scope of discovery is appropriate, that is
not so true of some of the longer established members of the bench
or bar. It seems to me there is considerable risk that some judges
may construe the new test relatively narrowly, and that it is
unnecessary to encourage such narrowing in Oregon where the present
scope of discovery is working satisfactorily in the vast majority

of cases.
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Rule 42 B(5) pertains to the scope of interrogatories and, in

the last phrase, authorizes interrogatories for "preexisting
mental, physical and organic conditions bearing upon such claims."
There is no logical reason to limit interrogatories to pre-
existing conditions, for subsequent mental, physical and organic
conditions can just as easily bear upon a personal injury claim.
As used in Rule 42 B(5) the word "preexisting" is a limiting word,
not a broadening word. Would it not be better to simply eliminate
the word?

Rule 44 E, "Access to hospital records", is an extremely narrow
rule. The first sentence authorizes examination by a party

. « . against whom a claim is made for
compensation or damages for injuries . . . of
all records . . . in reference to and
connected with the hospitalization of the
injured person for such injuries."”

(Emphasis added.)

A literal reading of that sentence is that it limits examination
to records of hospitalizations for only the injury for which the
claim is asserted. It thereby excludes hospital records of prior
similar injuries to the same part of the body; records of
hospitalization for other conditions which may still have much
medical information directlv relevant to the bodily injury in
guestion; records of subsequent hospitalizations for other in-
juries which, in the course of their history, demonstrate a
recovery from the injury in question; other hospitalizations with
pertinent history. In short, it is a much narrower test for
examination than is the test for admissibility.

The most obvious mistake would appear to be to prevent discovery
of prior similar injuries or diseases of the same part of the body.
One would think that hardly needs further discussion.

Limiting the production of hospital records to those pertaining solely
to the particular injury for which claim is sought assumes that there
is no other relevant injury or medical information, but that very
frequently is simply not true. Even limiting hospital records to
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similar injuries would omit a great amount of medical information
which will be highly relevant. Please consider the following.
Virtually every admission to a qualified hospital contains
information about the patient's medical history, current

medications and complaints and a brief general physical examination
of the major portions of the body, including such things as blood
pressure, a brief look into the eye, comments on muscular or
skeletal problems, congenital conditions, etc.. Studies of the

body for limited purpose, such as x-rays, may later become relevant
for physical conditions not pertinent at the time of admission.
Health problems before or after an accident, unrelated to the injury,
may bear on the causation of the accident itself. The admitting

and final diagnosis shown on the cover sheet of a hospital admission
frequently does not refer to many medical conditions noted by the
doctors during the patient's stay simply because they are not the
major problems at the time; and someone looking at the records
cannot know this if the right of discovery is based on the major
problem shown on the summary sheet.

The following are just a few of many, many examples of critically
relevant medical information found in hospital records for apparently
unrelated problems.

(1) Probably the most striking example I personally know of
involved an elderly women who claimed to have two lumbar compression
fractures as the result of a fall. Her first x-rays after the fall
were taken about ten months later and showed two then healed
compression fractures. Her complaints were not inconsistent. The
court rules (Cleveland, Ohio) provided automatic production of all
hospital records. Among her many hospitalizations were a series,
about ten years before, for repeated gastrointestinal problems,
and none had low back problems. One admission for gastrointestinal
problems referred to a "GI" series, which in her case was a series
of barium x-rayvs of the colon. The x-ray report referred only to

the condition of the colon. However, such GI study x-rays may, if
~of good quality, also adequately show the corresponding area of the
spinal column. When the actual GI series x-ray plates of the colon
were obtained, they also incidentallyv showed the same two healed
compression fractures of the vertebrae-~-compression fractures which
had apparently incurred years before and the plaintiff may not even
have known about. The point is that the hospital admission for
gastrointestinal problems ten years before the accident had, on its
face, no apparent connection with the low back problem, and the
analysis of the barium studies had not referred to the compression
fractures since the analyst was only interested at the time in the
colon; yet these x-rays taken as a matter of normal hospital routine
proved to be of the utmost relevance to our lawsuit.

(2) In a Lane County case plaintiff complained of severe, lasting
low back problems. She was treated by an orthopedist unfamiliar with
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her history, in his office. Hospital records of a few years before
were concerned solely with neck and shoulder problems from other
accidents, but consultation reports and progress notes in the
records amply demonstrated that the plaintiff consistently showed

a great amount of functional overlay. When shown to the orthopedist
who treated her later low back problems, these records substantially
changed his diagnosis and prognosis.

(3) In a case in which a plaintiff incurred a sudden drastic
loss of vision five months after a blow to the head, a number of
causation theories were possible. Relevant medical factors could
include high  blood pressure--both long duration or recent sharp
increase, deterioration of the inner eye and severe emotional upset.
A series of past hospitalizations for gastric problems contained
relevant blood pressure readings; and an admission for unrelated
chest pain two weeks before the vision loss contained a routine
opthalmascope eye exam which was normal, a history of family crisis
and fluctuating blood pressure readings--all highly relevant.

(4) In a slip and fall case with orthopedic injuries, an
admission nine months later for drug withdrawal complaints showed
two things: That at the time of the fall the patient had been
taking excessive amounts of a drug which had side-effects of
dizziness and loss of balance, and that at the time of the admission
she no longer had orthopedic complaints.

My estimate is that in approximately a quarter of the personal
injury cases there is a prior or subsequent hospitalization which
appears unrelated but in fact has relevant and admissible medical
evidence; that it frequently is impossible to predict which
hospitalization it will be by relying on the summary sheet, and that
therefore they simply have to be examined; that lawyers and judges
many times are wrong in their estimate of what may be relevant, and
sometimes doctors too.

Therefore, I suggest the standard for access to hospital records
should be the same as the general scope of discovery in Rule 36 B(l).

If the Council feels that it is limited by ORS 441.810 and

State ex rel Calley v. Olsen, 271 Or 360, then perhaps this
discussion is in vain. But if the Council feels that the .
legislation authorizing its creation and the formulation of these
proposed rules empowers it to define the scope of discovery, then
it should include hospital records as well. It is my understanding
that these rules will hereafter themselves attain the status of
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statutes unless the legislature objects. If so, cannot the rules
be stated more broadly than existing statutes and simply have the
affect of expanding them. If the opportunity to do so exists, I

would suggest Rule 44 E be broadened as indicated above.

Very truly yours,

JCS:d1lr
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Professor Fred Merrill
Executive Director

Council on Court Procedures
University of Oregon Law School
Eugene, OR 97403

Re: Proposed Court Rules

Dear Fred:

I have reviewed the proposed rules and believe that
they will be useful te the kind of practice that most lawyers
have in Oregon. I do have a few comments based on one reading.

Sections 7C. (4) (b) and G. (2) indicate that in cases
in which service of summons is by publication the defendant's
time to answer begins to run from the date of first publication.
However, paragraph G.(7) states that service shall be complete
at the date of the last publication. Perhaps this kind of pro-
cedure has been upheld in other states, but it does not seem
appropriate to me that the defendant's time to respond should
be measured from a date which is prior to the date on which
service is complete. In addition, if a defendant saw only the
fourth published notice, he would have only eight days in which
to file a response.

In Section 51A, I would suggest replacement of the
word "maintained" with the word "alleged" or some similar term.

In Section 51C.(2), the word "of" in the first line )(
should be "or on."
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In Section 59C. (3), the word "of" should be the word Q”

"or.

The bottom line of page 159 can be stricken as it is )<
repeated at the top of page 160.

In Section 59G. (1), the language would be more con-
sistent if the term "jury" was changed to "jurors." That way 6”
all of the nouns and verbs would be in the plural.

As I indicate,I am generally pleased with the work you
and the council have done. I particularly like the addition of
limited interrogatories and the restriction on discovery to
material which is relevant to the claim or defense of the party
seeking discovery.

I would hope that the comments to the sections would
be officially adopted by the council so that there will be some
formal explanatory matter for the courts to consider when they
must interpret these rules.

Thank you for the time and effort you have putrinto
this proposal.

Very truly yours,
_— -

U

Eric H. Carlson
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Mr. Robert W. Lundy
Legislative Counsel Committee
. 5101 State Capitol

Salem, Oregon 97310

Dear Mr. Lundy:

This is to confirm the understanding reached yesterday at the
meeting with Ms. Godwin, Ms. Robinson, and Mr. Clifford. As you know,
the~Council will be submitting new Rules of Civil Procedure before
January 1, 1979, pursuant to ORS 1.735. OQur submission will probably
consist of the new Oregon Rules of Civil Procedure numbered 1 through
64, ORS sections superseded, and some miscellaneous changes to pro-
cedural rules which will remain in ORS sections; i.e., the new rules,
sections superseded, and rules amended referred to by ORS 1.735. These
would go into effect under that statute unless repealed or modified by
the legislature. This still leaves the following cleanup material
which either must be or would best be accomplished by statute passed
by the legislature.

1) Language changes required by elimination of the procedural
distinctions between suits in equity and actions at law.
You have the changes that we were able to identify by
using OLIS (approximately 530). You suggested it would
be inadvisable to submit a bill containing 530 ORS sec-
tions amended simply to clean up language and also that
a general catch-all statute authorizing you to make such
changes would not work because of the variety of language
involved. You also suggested that the main problem
with the continued existence of references to actions and
suits and judgments and decrees lies in a potential inter-
pretation that there was some intent to retain procedural
distinctions between law and equity. The suggested
approach then is legislation which.would make clear that
such language does not have significance or must be inter-
preted consistent with ORCP 2.

; o :
an eqral opportiity Saffirmative action 1{771[71’0}/ff
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2) TFor cross references to ORS sections being superseded by
the rules, you suggest that this would best be handled
by a statute actually changing the ORS sections to
correct the cross references. We have identified some
of these using OLIS, but you suggest that your office
has a more complete index system.

3) For other changes to ORS sections, primarily references
to courts of equity, procedure as in equity, and powers
of a court of equity, you suggest that many of the
sections involved are substantive and the best approach
would be a statute amending the ORS sections. We have
identified most of these through OLIS (approximately 100).

4) The Council is superseding ORS sections in the sense
they will no longer apply when the new Oregon Rules of
Civil Procedure apply. You suggest that this still
leaves the question open as to whether such provision
should be left in ORS as they are not being repealed
and that the best approach would be to have a statute
repealing those ORS sections that have no further appli-

~ cation.

5) The suggested change of effective date of the Oregon
Rules of Civil Procedure from 90 days after adjournment
to January 1, 1980, would have to be in the form of a
statute.

You have agreed to prepare the necessary bills to accomplish
the statutory changes described above for submission to the legislature
if you receive a request to that effect from a member of the legislature.
The bills probably would not be ready by January 1, 1979, but could be
prepared in sufficient time to be introduced as a bill sponsored by a
legislator or a legislative committee. I will, of course, provide any
assistance in preparation of these bills which you request.

I plan to discuss this with the Council on Saturday, December 2,
1978, and if they wish to proceed in this fashion, we will try to
arrange a request for drafting of the bills sometime next week.

Thank you for your valuable suggestions and assistance.

Very truly yours,
/V' -~ ~
Fredric R. Merrill
Executive Director
FRM:gh COUNCIL ON CQOURT PRCCEDURES
cc: Thomas Clifford
Joan Robinson
Diana Godwin
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